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INTRODUCTION 

This collection is the first batch of a series of pamphlets which I am pre- 
paring for the use of members of the Constituent Assembly. They deal only 
with the more salient aspects of the new Constitution, whether substantiv® 
or procedural ; and even in respect of these aspects, they do not pretend to 
be exhaustive. For example, it has been pointed out by certain critics that 
the pamphlet on Union Subjects suggests too narrow a delimitation of their 
scope ; and, on the other hand, it has been pointed out by other critics that the 
limits suggested are too wide. AH that need be said in defence is that the ob- 
ject of the pamphlets is to stimulate interest and that the material set out 
therein has not been selected for the purpose of supporting any particular 
point of view. It is hoped that every member will supplement them from the 
results of his own study and research, so that aU points of view may be fairly 
presented before the Constituent Assembly. 


B. N. RAU, 


DBLai 
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POIKTS OF PROCEDURE 

I. PKOVINOIAIi Co-OPEBATIOSr, 

Acoording to the scheme outlined in the Cabinet Delegation’s statement 
of May 16, 1946, the Provinces will, to a large extent, be autonomous units 
exercising all powers except those reserved to the Union. It will, therefore, . 
be necessary to frame the Constitution in such a way as to make it acceptable 
to the Provinces to the largest possible extent ; otherwise, it may not work 
smoothly. For example, the Union services, such as railways, or posts and 
telegraphs, or broadcasting may occasionally be dislocated by strikes and the 
Union Government may require the assistance of the law-and-order authori- 
ties of the Provinces. Unless the Constitution is such as to commend itself 
to the Provinces, this assistance may not be readily forthcoming and may 
even be completely withheld. Again, as under section 124 of the Government 
of India Act, 1935, so under the new Constitution, the Union may find it neces- 
sary, either by agreement or by law, to confer powers and impose duties on 
provincial authorities : e.^., to require provincial courts to try and punish 
offences against Union laws. Or, again, the Union may have to invoke pro- 
vincial assistance to acquire land for Union purposes. What applies to the 
Union portion of the Constitution applies with even greater force to the pro- 
vincial. Hence the need for enlisting provincial co-operation as far as possible 
in the framing of every part of the Constitution. Procedure in the Consti- 
tuent Assembly and its Sections has an important part to play in this connec- 
tion. Let us see what was done in other countries to secure provincial 
co-operation. 

^ 

Mode of 

In the Philadelphia Convention of 1787, which framed the Constitution 
of the U.S.A., the representatives of 12 States were present. The strength 
of the delegation varied from State to State : thus Pennsylvania sent 8 
delegates, any 4 of them being competent to represent the State ; while Connec- 
ticut sent 3, any one or more of them being competent to act. The final draft 
was signed by 39 representatives in aU. Early in the proceedings, the Conven- 
tion appointed a Committee to draw up rules of procedure. The first of these 
rules, adopted as a Standing Order of the Convention, was as follows : — 

A House, to do business, shall consist of the Deputies of not less than 
seven States ; and all questions shall be decided by the greater number 
of these which shall be fully represented ; but a less number than 
seven may adjourn from day to day.” Documentary History of 
the Constitution of the United States of America ”, Vol. I, p. 51. j 
It will thus be seen that each State, large or small, had one vote, decisions being 
by a majority of those that were fully represented. The question as to the 
mode of voting had been discussed among the members present while the Con- 
vention was waiting for a quorum and it had been urged by some that the large 
States should firmly refuse parity in this matter as unreasonable and as enabling 
the small States “ to negative every good system of government ”. Ulti- 
ipatt'ly, however, it was felt that such an attempt might lead to fatal alter- 
cations* and that it would be easier to persuade the smaller States to give in on 
particular issues than to disarm them on aU. 
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How this worked out in practioe may be seen from an actual instance 
Oa June 29. 1787, the Convention debated a proposed provision of the new 
Coistitutioi that each State should have an equal vote in the Upper House 
of the Federal Legislature. The delegates from Connecticut and the other 
small States supported the proposal with great ability and vehemence ; the 
large States opposed it bitterly. When the question was put to the vote on 
Jufy 2, 1787, there was a tie, the votes of five States being in the affirmative, 
five in the negative and one divided. The divided vote was due to the fact 
that Georgia, though small at the moment, was a growing State, so that one 
of its delegates voted “ Aye ” and the other “ No ”. As the result of the tie, 
the Convention appointed a Compromise Committee consisting of one member 
from each State. The Committee recommended representation according to 
population for the Lower House of the Federal Legislature and an equal vote 
for every State in the Upper House. After several days of acrimonious dis- 
cussion and the appointment of further committees, this recommendation, 
slightly modified as regards its first half, was adopted by the Convention 
by a narrow majority. It may be mentioned that at an early stage of the debate 
it had been proposed that one of the smaller States which happened to be absent 
should be specially requested to attend ; but this was regarded as sharp prac- 
tice and was promptly voted down. The procedure adopted and the whole 
course of the debate show how every State, large or small, was given its due 
voice, how anything savouring of unfairness was avoided, and how deadlocks 
were resolved by a pervading spirit of compromise. 

Canada. 

On the very first day of the Quebec Conference which framed the basis 
of the Canadian Constitution, it was p^posed “ that in taking the votes on all 
questions to be decided by the Conference, except questioi s of order, each 
il^ovince or Colony, by whatever number of delegates represented, shaE 
have one vote and that in voting Canada be considered as two Provinces ”. 
It should be remembered that at that time “ Canada ” was a single Province 
consisting of Ontario or Upper Canada and Quebec or Lower Canada. Under 
the new Constitution, these two halves of old Canada became separate Pro- 
vinces. This explains why in the matter of voting upon the new Con-titution 
Canada was considered as two Provinces. In other words, what the Con- 
ference did was to give one vote to each unit of the new Union. It may fur- 
ther be mentioned that at the Conference Canada (Ontario and ‘Quebec) was 
represented by 12 delegates. New Brunswick by 7, Nova Scotia by 5, Prince 
Edward Island by 7 and Newfoundland by 2. In spite of this unequal 
representation, the units were given equal voting power. 

Next day (on October 11, 1864), the Conference adopted the following 
rules of procedure : — 

1. That free individual discussion and suggestion be allowed. 

2. That aU motions and the discussions and votes thereon be in the first 

place as if in Committee of the Whole. 

3. That after question put, no discussion be allowed. 

4. That each Prov nee retire for consultation after question put. 

6. That after the scheme is settled in Committee of the Whole, ^ the 
resolutions be reconsidered as if with Speaker in the Chair. 
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6, That just before the breaking up of the Conference, the minutes be 
carefully gone over and settled, with a view to determining what 
is to be submitted to the Imperial and Provincial Governments 
and what is to be published for general informaton. 

Let us see how the proceedings were actually conducted by taking a 
concrete case : On October 19, 1864, the Conference debated a proposal 
that representation to the House of Commons, that is to say, the Lower House 
of the Federal Legislature, should be on the basis of population. Prince 
E dward Island, wliich would have been entitled only to five members out 
of nearly 200 on this basis, objected : but the motion was carried, all the others 
voting for it. Thereupon, Haviland (for Prince Edward Island) observed : 
“ Prince Edward Island would rather be out of the Confederation than con- 
sent to this motion. We should have no status. Only five members out of 
194 would give the Island no position.’’ Tilley (for New Brunswick) pointed 
out that it had been fully understood at a previous Convention at Charlotte- 
town that representation would be on a population basis. Palmer (for Prince 
Edward Island) protested that there had been no such understanding at 
Charlottetown and that representation by population is not applicable when a 
certain number of Provinces — some wibh no public debt and low taf ation, 
others with a heavy debt and high taxation — are throwing their resources into 
one Confederation and giving up their own self-government and individuality. 
Shea (for Newfoundland) supported Tilley. Coles (for Prince Edward Island) 
also supported Tilley and regretted his own colleague Palmer’s a titude. 
Gray (for Pr nee Edward Island) also thought that the population basis had 
been fully accepted at Charlottetown. Galt (for Canada) requested the Prince 
Edward Island delegates to reconsider their decision, observing that “ it 
would be a matter of reproach to us that the smallest Colony should leave 
us Whelan (for Prince Edward Island), who had come prepared to vote 
with Haviland and Palmer, also suggested reconsideration, I do not 
think, however, I could say that I was satisfied with the representation of five 
in the Federal House of Commons. We are in an isolated position. Our re- 
sources are large, and our people would not be content to give up their present 
benefits for the representation of five members. It may be said that the Con- 
federation will go on without Prince Edward Island, and that we shall even- 
tually be forced in. Better, however, that, than that we should willingly 
go into the Confederation with that representation. But if the Government 
who form the delegation will take the responsibility on them, I may support 
them.” Next day, Palmer said that he had been under a misapprehension 
the previous evening and that he had since been told by his colleagues 
from Prince Edward Island that the financial settlement would follow the 
discussion about representation and that the matter of representation would 
depend on the financial resolutions. He conceded that that might alter his 
position. The matter was not, however, put to the vote again and the deci- 
sion already taken remained [The subsequent history of this affair can be 
briefly told. Ultimately, Prince Edward Island refused to enter the Union, 
and hence section 146 was inserted in the British North America Act, providing 
that it shall be lawful for the Queen, by and with the advice of Her Majesty’s 
Most Honourable Privy Council, on addresses from the Houses of the Parlia- 
ment of Canada and from the Houses of the respective le'^islatures of the 
Colonies or Provinces of Newfoundland, Prince Edward Island and British 
Columbia, to admit those Colonie or Provinces or any of them into the Union 
etc. on such terms and conditions in each case as are in the Addresses expre sed 
and as the Queen thinks fit to approve, subject to the provisions of this Act 
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etc.” In 1873, forced by financial circumstances, Prince Edward Island sought 
and obtained admission into the Dominion with a representation of six mem- 
bers in the House of Commons on the grotmd that its population had increased 
since the census of 1861.] 

Two points are clear from this brief account : — 

(1) There was' complete freedom of discussion at the Conference, the 
delegates from the same Province often taking opposite sides. 

(2) The Conference was most aonxious to obtain the concurrence of 
every unit, however small. 

Australia. 

At the Australian Convention, which framed the Commonwealth Act, 
the voting was not by States ; but, as against this, it must be noted that each 
of the States, large or small, had the same number of delegates, ten. There 
were in all five States at the Convention, two of them (New South Wales and 
Victoria) large, and the other three small in point of population. Thus, on the 
whole, the representatives of the smaller States were in a majority. The 
following extract from “ The Annotated Constitution of the Australian Com- 
monwealth” by Quick & Garran (p. 172) will serve to show that although 
at first the majority were inclined to rely merely on their numbers, ultimately a 
more accommodating spirit prevailed : — 

“ Then, on the 13th April (1897), commenced the last great debate on 
the Money Bill clauses — debate which, though it occupied but two days, 
was certainly the most momentous in the Convention’s whole history. It 
established the recognition by the Convention of the fact that it was a 
negotiating, and not a legislative, body ; that the decision of a majority of 
representatives within that Chamber went for nothing unless it were a decision 
which was acceptable to the people of aU the colonies. Had that fact and its 
consequences not been recognised, the present prospects of Federation must 
have been wrecked, and at the outset there seemed some danger that this 
might happen. Sir John Forrest, for the small States, announced cheerfully 
and often that ‘ we have a majority ’ ; and it seemed for a time that the equal 
representation of the colonies in the Convention — a necessary principle in an 
assemblage of contracting States — ^would exercise an undue influence on the 
form of the Constitution. The recognition of the fact that they must defer 
to the wishes of majorities outside marked the turning point of the Convention, 
and the entry of the really federal spirit of compromise — a spirit which 
thenceforward grew, slowly and steadily, through all the sittings of the 
Convention, and spread from the Convention to the people.” 

South, Africa. 

In the South African Convention, the Provinces were not equaUy represent- 
ed, nor did they vote as single units ; it must, however, be remembered 
that the Union of South Africa is not a Federation, but a legislative Union in 
which the Provinces can hardly be said to be autonomous. 


Can we adopt this mode of voting (according to which each Province 
vbtes as a single unit) in our Constituent Assembly, whether at the Union 
level or in the Sections ? There will be certain difficulties : first of all, what 
about the Indian States 1 Will each of them, large or small, also vote as a 
single unit? If so, they will swamp the British Indian vote. There will be a 
similftT difficulty, though not of the same order, in respect of the Chief 
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Commissioner's Provinces. These difficulties are not insuperable. Por example 
some such modified rule as the foUowmg may be adopted : — 

(1) On aU questions relating to the provisions of the new Constitution 
on which a division is challenged, the votes of the representatives of the Pro- 
vinces shall be recorded Province-wise in the division-lists and of the Indian 
States in a separate group ; and the Chairman in announcing the result of the 
division shall announce separately — 

(а) the total number of Ayes and Noes in the ordinary way, and 

(б) the total number of Ayes and Noes among the Governors’ Provinces, 

each such Province being counted as a single unit, affirmative, 
negative, or neutral according to the result of the division within 
the Province. 

(2) No such question shall be decided without a majority both of (a) 
and (6) 

This is to be without prejudice to paragraph 19(vii) of the Cabinet 
Delegation’s Statement. 

The reason for special treatment of Governors’ Provinces is — 

(1) that unlike Indian States they have no option but to be in th© 
Federal Union, and 

(2) that unlike Chief Commissioner’s Provinces they are for the most 
part to be autonomous. 

There are other solutions possible which it is unnecessary to detail here. 

Canada 

Eramiug of the constitution in two or more stages with an interval for 
criticism. 

The Canadian Constitution was in effect framed in two stages with 
an interval for provincial criticism. The resolutions of the Quebec Con- 
ference, 72 in number, were passed between October 10 and October 29, 1864. 
They were then submitted to the several Provincial Governments with a view 
to their being brought before the respective legislatures for acceptance. The 
result proved a great disappointment to the advocates of Federation. Only 
the legislature of one of the Provinces, Canada, accepted the resolutions- 
The Prince Edward Island legislature openly repudiated its own delegates. 
All that the legislatures of Nova Scotia and New Brunswick could be induced 
to do was to agree to appoint new delegates "'to arrange with the Imperial 
Government a scheme of Union which would effectually ensure just provision 
for the rights and interests of the Provinces, each Province to have an equal 
voice in such delegation, Upper and Lower Canada being for this purpose 
considered as separate Provinces”, The New Brunswick legislature asked in 
addition for a provision for the immediate construction of the inter-colonial 
railway. Newfoundland definitely refused to come into the Union and is 
still outside. In December 1866, the new delegates of Canada, Nova Scotia 
and New Brunswick met at the Westminster Palace Hotel in London and 
reconsidered the Quebec resolutions. Certain modifications were found 
necessary to make them more acceptable to the several Provinces. The 
69 modified resolutions formed the basis of the British North America Act. 
In effect, therefore, the draft was prepared in two stages, first at the Quebec 
Conference in 1864 and then at the Westminster Palace Hotel Conference in 
2866, with an interval for criticism by the provincial legislatures. 
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Australia and South Africa 

In Australia and South Africa, the same plan was deliberately adopted 
from the very start. The Australian Convention first met at Adelaide on 
March 23, 1897. The proceedings lasted a little more than a month and at 
the end a Bill was settled, which, though it did not represent the unanimous 
voice of the delegates, at least bore witness to a gradual rapprochement 
among them which promised well for the future. The next session was held 
at Sydney in September 1897. During the interval the Bill was considered 
in the various State Parliaments. The last session was held at Melbourne 
between January 20, 1898, and March 17, 1898, from which the Bill emerged 
in its final shape. Thus, ample time was given to the several States to criti- 
cise the first draft before the final form of the Bill was settled. 

Similarly, in South Africa the Convention held its first session at Durban in 
October 1908, and then adjourned to Cape Town where it completed the first 
draft by the end of the first week of February, 1909. The Bill was then 
submitted to the Parliaments of the four Colonies for approval. The final 
session was held at Bloemfontein which considered the various amendments 
proposed by the several Parliaments ; by June 1909, the new Constitution 
had been accepted by all the four Colordes. 

These precedents show another way in which provincial co-operation 
can be secured : the drafting of the Constitution must be done in two or more 
stages with an interval for criticism in the various Provinces. 

First draft of Frovincial Constitution by Provincial Committees. 

f 

So far as India is concerned, yet another way which suggests itself is 
that the initial draftmg of the provincial Constitutions should, where possible, 
be entrusted to Committees“3f the Sections consisting only of representatives 
of the particular Province concerned. The draft can then be considered by 
the Section as a whole. Thus, the provincial Constitution for Assam may 
first be drafted by the Assam representatives in Section ‘C’ and, after an 
interval for criticism by the Assam legislature, the Section as a whole may 
consider the draft and settle the final form of the Bill. 

n. Choice of the Chairman 

The Convention that framed the Constitution of the United States met 
in Philadelphia on May 25, 1787. Its first duty was to choose a Presiding 
Officer. “As president of the state in whose capital the convention was 
meeting, as well as by virtue of his age and reputation, Franklin might have 
considered himself eniatled to that honour. But when the session opened 
on the morning of the twenty-fifth with a majority of the states in attendance, 
'Eobert Morris on behalf of the Pennsylvania delegation formally proposed 
George Washington for president. Frankhn himself was to have made the 
nomination, but as the weather was stormy he had not dared to venture out. 
No other names were offered, and the convention proceeded at once, but 
formally, to ballot upon the nom nation. Washington was declared to be 
unanimously elected, and was formally conducted to the chair by Robert 
Morris and John Rutledge.” (‘The Framing of the Constitution” by Farrand, 
p. 55.) It must be remembered that Benjamin Franklin was at that time a 
very old man, SI years of age, so feeble that aU his speeches had to be read 
for him by uoIleagBe Wilson. Though highly respectedC he does not 
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appear to have taken a very prominent part in the proceedings except for a 
memorable observation which he made at the end while the last members 
were signing the completed Constitution. ‘"Dr. Franklin looking towards 
the President’s Chair, at the back of which a rising sun happened to be painted, 
observed to a few members near him that Painters had found it difficult to 
distinguish in their art a rising from a setting sun. I have, said he, often and 
often in the course of the Session, and the vicissitudes of my hopes and fears 
as to its issue, looked at that behind the President without being able to tel] 
whether it was rising or setting : But now at length I have the happiness, 
to know that it is a rising and not a setting Sun.” (Farrand, op., cit., p. 194.) 

George Washington, who was chosen President, was 55 years of age 
at the time and at the height of his popularity. The successful outcome of 
the Revolution had silenced all criticism of his conduct of the war and his 
retirement to Mount Vernon had appealed to the popular imagination. The 
feeling towards him was one of devotion, almost of awe and reverence. Of 
his part in the making of the Constitution, Farrand writes : “The parts which 
were taken by various men in the debates of the convention will be partially 
brought out in describing the proceedings, but it seems worth while to notice 
one man who took no part in the discussions but whose influence is believed 
to have been important. That man was George Washington, the presiding 
officer of the convention. His commanding presence and the respect amount- 
ing almost ts) awe which he inspired must have carried weight, especially 
in so small a gathering in the ‘long-room’ with the president sitting on a 
raised platform.” (Farrand , ojp., cit.^ p. 64.) 

A striking instance of Washington’s personal influence may be found in 
an incident which occurred towards the close of the Convention. Just before 
the question was to be put, upon the adoption of the completed Constitution, 
one of the delegates said that if it was not too late, he would like to see the 
ratio of representation in the Lower House of the Congress changed from one 
for every 40,000 inhabitants to one for every 30,000 inhabitants. This 
suggestion had been made at an earlier stage in the Convention and had been 
rejected. Nevertheless, when Washington rose to put the question, he 
said that although ho recognised the impropriety of his speaking from the 
Chair, he felt this amendment to be of such consequence that “he could not 
forbear expressing his wish that the alteration proposed might take place”. 
Not a single objection was made and the change was then unanimously agreed 
to. 

Gaimda 

The Quebec Conference met in what was then a part of the Province of 
Canada, The Prime Minister of Canada, Sir Etienne Pascal Tache, aged 69, 
was elected Chairman, being proposed by Gray (Prince Edward Island) and 
seconded by Tilley (New Brunswick). 

Australia 

Unlike the Philadelphia Convention and the Quebec Conference, the 
Australian Convention held its sessions in pubhc and we have therefore a full 
record of what took place. The first session was held in Parliament House, 
Adelaide, South Australia, on Monday, March 22, 1897, The delegates met 
in th6 House of Assembly Chamber at Parliament House, Adelaide. The 
Clerk of the Legislative Council of Adelaide read out the various Proclama- 
tions relating to the meeting of the Convention and the certificates of appoint- 
ment of the representatives to the Convention for tire vmiom States# He ^ 
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than requested the delegates to attend at the table and sign the roll. There- 
after, Sir Joseph Abbot, a delegate from New South Wales, proposed Mr. 
Kingston, Premier of So ith Australia, for the office of President in the 
following terms : “It is a very pleasing duty to me to follow what has been 
the established precedent in reference to these Conventions. For many 
years past in the colonies in which they have been held, invariably the 
Premiers of the colonies have been chosen to preside over the meetings of the 
Conventions, and that is a rule there is no justification in departing from on 
the present occasion.” Sir Graham Berry, a delegate from Victoria, seconded 
the nomination : “Following the precedents which have always prevailed 
in the Australian Colonies, that the Premier of the Colony in which the 
Convention is being held shall preside, I think the motion will be unanimously 
carried g-nd that Mr. Kings ton’s election will meet with the approval of 
the delegates.” There was no other nonunation and accordingly Mr. Bongston 
was elected President. 

South Africa 

The South African Convention held its first session in Durban (Natal) 
on October 12, 1908. Lord (then Sir Henry) de VUliers, Chief Justice of the 
Cape Colony, was chosen President and Ex-President Steyn of the Orange 
River Colony was elected Vice-President. The Chairman had the right of 
speaking and voting and in the event of an equality of votes he had a casting 
vote. In acknowledging the honour conferred upon him, he said, among 
other things, “ Failure is certain if we start with a feeling of distrust and sus- 
picion of each other and with the sole desire to secure as many advantages 
as we can for our respective political parties or our respective Colonies. Success 
is certain if we give each other our fullest confidence and act upon the prin- 
ciple that, while not neglectful of the interests of those who have sent us here, 
we are for the time being representatives of the whole of British South Africa. ” 
(“ The Inner History of the National Convention of South Africa ” by Walton, 
p. 40). 

ni. LANatTAGB TO BE USED 

The question of language arose in’ an acute form in the South African 
Convention. It was found that though all the members could follow speeches 
in the English language, some found a difficulty in expressing themselves 
in any tongue but Dutch. It was therefore arranged that Dr. Bok, the 
Secretary to the Prime Minister, should attend the meetings and act as inter- 
preter. General Botha spoke almost invariably in Dutch and so’ did several 
other delegates, while some of the bilingual speakers used either the one 
language or the other. Whenever Dr. Bok’s services were requisitioned, 
the speech took twice as long to deliver as when spoken in English. However, 
there was the best possible understanding among the members on this subject 
throughout the whole of the sittings and no ^fficulty whatever was expe- 
rienced. (Walton, op., cit, pp. 37, 38). 

IV. Whether Sessions should be open or in Camera 

U. 8. A. 

The sessions of the Philadelphia Convention of 1787 which framed the 
Constitution of the D. S. A. were strictly secret and sentries were planted 
without and within the building to prevent any person from coming near. 
The Convention also adopted a rule that “ nothing spoken in the House be 
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printed or otherwise published or communicated without leave There were 
of course many rumours current as to what was being done in the Convention 
and at one stage when serious differences of opinion tJireatened to disrupt the 
Assembly, the following inspired item of news appeared in the press : “ So 
great is the xmanimity, we hear, that prevails in the Convention, upon all 
great federal subjects, that it has been proposed to call the room in which 
they assemble — ‘ Unanimity Hall ” It is related that on one occasion 
quite early in the proceedings one of the members dropped his copy of the 
agenda on the floor and it was picked up by another delegate and handed to 
the President, General Washington. After the day’s debate, the President 
rose from his seat and reprimanded the member for his carelessness : “ I 
must entreat Gentlemen to be more careful, lest our transactions get into the 
newspapers and disturb the public repose by premature speculations. I 
know njt whose Paper it is, but there it is (throwing it down on the table), 
let him who owns it take it. ” He then bowed and quitted the room. 
None dared to own the paper. 

The reason for adopting this rule of secrecy was that any publication 
of the opinions of members “ would be an obstacle to a change of them on 
conviction and might furnish handles to the adversaries of the result of the 
meeting ”. 


Canada 

At the Quebec Conference which framed the basis of the Canadian Con- 
stitution, correspondents representing Canadian, British and American news 
papers submitted a memorial asking for facilities to report the proceedings 
The Secretary to the Conference told them in reply : 

“ Whilst the members of the Conference fully appreciate the motives 
by which you are actuated in your communication, and are equally 
sensible of the deep interest naturally felt by the people of the sever^ 
British North American Provinces m the objects of the Conference, they 
cannot but feel that it is inexpedient, at the present stage of the pro- 
ceedings, to furnish information which must, of necessity, be incomplete ; 
and that no communipaition of their proceedings can properly be made 
until they are enabled definitely to report the issue of their deliberations 
to the Governments of the respective Provinces. ” (Pope’s “ Confedera- 
tion Documents ”, p. 11.) 


Australia 

On the first day of the Adelaide session, one of the members gave notice 
of a motion that the proceedings of the Convention be open to the publie 
except when otherwise ordered. The motion was taken up the next day aad 
the speeches made are reproduced below : — 

“ Mr. Holder : I move : 

That the proceedings of the Convention be open to the public excepi 
when otherwise ordered. 

I submit this motion, feeling assured that every member of the Convention 
will wish the p oceedings to be as public as possible. We should take 
the publie into our confidence at the earliest possible moment, and, while 
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arailiog ourselves of the other powers ia this Convention, the educative 
influences that will be exercised bj admitting thej)ublio to this Convention 
will be largely promoted. 

Sir Richard Baker : I second the motion. 

Sir George Turner : I desire to ask whether the proceedings of 
the Convention will include the Convention in Committee. 

IMr. Barton : Select Committee ? 

Sir George Turner : No ; I understand that in Select Committee it 
would be desirable that we should discuss matters in private, but what I 
desire to make clear is whether, when the Convention goes into 
Committee, the proceedings of the Committee as a whole should be 
open to the public. I think that should be so ; and I wish to know if 
the words are sufficiently wide. If they are I shall be perfectly satisfied. 

The President : I take it that the words are sufficiently wide for 
the Committee of the whole, but not for Select Committees. 

Question resolved in the affirmative. ” (Official Report of the Na- 
tional Australian Convention Debates, Adelaide, 1897, p. 8.) 

Of an earlier Convention at Sydney in 1891, which also decided to 
hold its meetings in public, Egerton remarks : 

“ Rightly or wrongly — ^rightly from the point of view of future 
edification, perhaps wrongly in the interests of the swift dispatch of 
business — ^it was decided that the Convention should sit with open doors, 
though the actual work of drafting was done informally by sub-commit- 
tees. ” 


South Africa 

The South African Convention copied the XJ. S. A. and Canadian pre- 
eedents rather than the Australian : ^ 

“ Unlike its Australian predecessors, the (South African) Convention 
sat m secre , and therefore no reference to its proceedings can be made 
without a breach of confidence. It is impossible to doubt the wisdom 
of this procedure. The questions handled were so delicate, and the 
feeling upon them throughout the country so divided and so acute, 
that it is not conceivable that an agreement could have been reached in 
public. It is well known that, on more occasions than one, feeling in 
the Convention itself ran high. Its work was only brought to a successful 
issue because no appeal was possible to the gallery. The public was 
brought to recognise that the result must in any case be a delicately- 
balanced equipoise, and, instead of being daily irffiUimed, was content to 
wait iand pass a final judgment on the completed work. Thus the men 
who represented it were emboldened to act calmly and with courage, and 
with a due sense, not only of the immediate present, but of their res- 
ponsibility towards future generations. As it was, and as must no doubt 
always be the case in such matters, much was settled outside the Convene 
tion itself. Compromises that seemed impossible in the formal atmosphere 
of the Convention room, settled themselves sooner or later through the 
medium of personal influences. This process of gradual solution, which 
was incessant throughout the Convention, would have been impossible 
in the glare of publicity. ” (“ The Union of South Africa ”, by Brand- 
pp. 39-40). ^ 
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V. Ebsionation of Mbmbebs, Contbovebtbb Elections and btllino of 

Casual Vacancies. 

There is no provision in the Cabinet Delegation’s Statement of May 18, 
1946, as to the manner in which a member of the Coastituent Assembly may 
resign his seat or the circumstances or manner in which an eleetioa miy be 
challenged or the manner in which a vacancy arising from death, resignation 
or other cause is to be filled. It caimot be assumed that members have an 
inherent right of resignation : for example, a member of the House of Commons 
in England has no such right, although in certain circumstances, prescribed 
by law, his seat is vacated. It may well be that until there is some rule 
providing for resignation or vacation of seat, a member once elected to the 
Constituent Assembly continues as such. Moreover, as the Constituent As- 
sembly is an extra-legal body and its resolutiois do not immediately affect 
any legal rights, it is not certain that the ordinary courts of law will have 
jurisdiction to entertain election disputes. It may be mentioned that the 
House of Commons provides for its own proper constitution, whether in the 
mattar of filling vacancies, or determining election disputes outside the juris- 
diction of the courts, or determining the right of its members to sit and vote 
in cases of doubt. In aU these matters, therefore, the Constituent Assembly 
wiU have to make its own rules to fill any gaps. 

VI. Geocfing 

It has sometim^ been contended that freedom to opt out of a Group 
already formed is not the same thing as freedom to form a Group and that 
there is therefore a conflict between what is recommended in paragraph 13 
(S) of the Cabinet Delegation’s Statement of May 16, 1946 and what is g ’ant- 
ed in paragraph 19 (v) and (viii). The conflict, if any, is of a kind that can 
be reduced or removed, inter cilia by suitable dimfting technique. For 
example, the new Constitution, like the Act of 1935, may be framed in 
Parts ; on 3 Part, say Part I, setting out the Provincial Constitutions, 
another Part, say Part II, setting out the Group Cons.itutions, and so on. 
As under the Act of 1935, the several Parts need noi com 3 into force on 
the same date ; it may be provided that Part I shall come into force first 
and that Part n shall not come into force as regards any particular Pro- 
vince, until the Legislative Assembly of that Province formed after the 
first general election held under Part I has by res >lution accepted Part H. 
An affirmative resolution would mean that the Province agrees to form the 
proposed Group ; a negative resolution would be equivalent to opting out 
of the proposed Group. On this plan, therefore, freedom to form a Group 
as well as freedom to opt out accord ng to the C’abinet Delegatfon’s State- 
ment is, in effect, secured to each Province. There may be other plans 
possible, e.g., those suggested under the head of Provincial Co-operation 
above ; all these are matters of procedure to be discussed in due course. 

VII. Interpretation 

The Cabinet Delegation’s Statement of May 16, 1946 was not drafted 
with the fullness or precision of a Statute. But it has come to be looked 
upon as a kind of fundamental law and questions of nterpretation of 
various words or phrases used in the document are bound to arise from 
time to time in the Constituent Assembly. In the House of Commons, 
there is an officer known as the Speaker’s Counsel to assist the Speaker and 
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the House generally in legal and quasi-judicial matters. On this analogy, 
the Constituent Assemb y may have a special officer or tribunal of its own to 
assist in questions of interpretation or, if it thinks lit and if the judges of 
the Federal Court agree, may refer any such questions to the judges for 
an advisory opimon. 


Vni, Pboobdtjbe Genbeally. 

As regards general procedure, the Australian Convention adopted the 
standing orders and practice of the South Australian Assembly. Following 
this precedent, the Constituent Assembly may adopt, with suitable modi- 
fcations, the rules and standing orders of the Indian Legislative Assembly. 


GIPD— S2— 26 rA--S.946— 600. 



OPTINO IN AND OPTING OUT 


1. The case of Queensland. — The following extracts from the ‘‘Historical 
Introduction to the Constitution of the Australian Commonwealth’’ by Quick and 
Garran are relevant. In order to understand the extracts it may be of assistance 
to remember that the Convention, which drafted the' Australian Commonwealth 
Constitution, began its first session in 1897, the idea of such a Convention 
having been decided upon at a Conference of Premiers in 1895. 

Extracts. 

The Premiers' Confereiue , — “The Conference of Premiers met at Hobart 
on 29th January, 1895, the Premiers present being Mr. Reid (New South 
Wales), Mr. (afterwards Sir) George Turner (Victoria), Mr. (afterwards Sir) 
Hugh M. Nelson (Queensland), Mr. C. C. Kingston (South Australia), Sir 
Edward Braddon (Tasmania), and Sir John Forrest (Western AustraliaJ. The 
following resolutions, submitted by Mr. Reid, were carried: — 

(1) That this Conference regards Federation as the great and pressing 

question of Australasian politics. 

(2) That a Convention, consistmg of ten representatives from each 

colony, directly chosen by the electors, be charged with the duty 
of framing a Federal Constitution. 

(3) That the Constitution so framed be submitted to the electors for 

acceptance or rejection by a direct vote. 

(4) That such Constitution, if accepted by the electors of three or more 

colonies, be transmitted to the Queen by an Address from the 
Parliaments of those colonies praying for the necessary legislative 
enactment. 

(6) That a Bill be submitted to the Parliament of each colony for the 
purpose of giving efiect to the foregoing resolutions. 

(6) That Messrs. Turner and Kingston be requested to prepare a draft 
Bill for the consideration of this Conference, (pp. 158-159, op. 
cit.) * 

“On 6th^ Februar’^ the draft Bill prepared by Mr. Turner and Mr. Kingston 
was ‘considered, amended, and agreed to as the draft of a type of Bill suitable 
for giving effect to the resolutions of the Conference’. Mr. Reid intimated that 
‘so soon as practicable after the reassembling of the N*ew South Wales Parlia- 
ment his Government would introduce a measure providing for the chief objects 
of the Bill as defined in the draft’. Messrs. Turner, Kingston, Nelson, and 
Sir Edward Braddon intimated that as soon as New South Wales had passed 
the Bill they would follow suit — Mr. Nelson, however, reserving the right to 
dispense with the direct reference to the electors.” (p. 159 op. cit.) 

“New South Wales having redeemed her pledge and led the way, other 
colonies were not slow to follow”, (p. 161 op. cit) * * * * 

“Queensland and Western Australia were now being waited for. But Sir 
Hugh Nelson, the Queensland Premier, had meanwhile discovered difficulties 
in the way of passing a Bill in the form agreed upon. Queensland was tri- 
partite in interest, the North and the Centre being arrayed against the South in 
their demand to be erected into separate colonies. This question of separation 
became interwoven with the question of Federation. The North and the Centre 
looked forward to Federation, not only for its own sake, but also as a step to- 
wards sub-division ; whilst Brisbane and Bie South feared that their trade would 
suffer from open competition with New Soulh Wales and its metropolis. Each 



Qi the three divisions preferred to have separate representation in the Conven- 
tion rather than to trust to the chances of a single electorate. Moreover, the 
Government and a large section of the Parliament favoured Parliamentary 
rather than direct election. Sir Hugh Nelson accordingly provided in his Bill 
that the Queensland representatives should be elected by the members of the 
Legislative Assembly, grouped according to the three great districts. The 
Premiers of the four colonies which had substantially adopted the model Bill 
joined in a remonstrance against this departure from the Hobart understanding; 
but without avail. Sir Hugh Nelson proceeded with tbe Bill, but somewhat 
half-heartedly, without committing himself to the whole of the process, and 
reserving to the Parliament the right to send the Constitution to the people or 
not, as it pleased. He made no profession of being an ardent federalist, but 
argued that it could do no harm to have a voice in framing the Constitution, 
which they would afterwards be free to accept or reject. On the motion for the 
second reading, Mr. G. S. Curtis moved an amendment affirming that no 
Enabling Bill would be acceptable which did not provide for the election of 
repiesen^atives by direct popular vote. This was negatived by B6 votes to 20, 
and the Bill passed the Assembly in July, 1896. But in the Council (z.e., the 
Upper House) it was not unnaturally claimed that if the election was to be 
Parliamentary, both Houses should take part in it; and accordingly the Bill 
was returned to the Assembly amended to that e:ffect. The Assembly, however, 
denied the representative character of a nominee House. The difference 
tetween the Houses proved irreconcilable; and in November — though Mr. Eeid 
journeyed to Brisbane to assist a settlement — the Bill was hud aside.” (p. 162 

cit.) 

Thus, Queensland opted out of the Convention, so to speak, at the begin- 
jwng. But the sequel is interesting. The Convention, with representatives from 
the other States, proceeded with the Constitution-making without Queensland. 
Then there was another Premiers* Conference in 1899, after the Constitution 
had been drafted, for the purpose of consideihig certain suggestions made b\ 
Kew South Wales. At this Conference Queensland was represented by its new 
Premier. What happened when the amended draft of the Constitution was 
isent round to the States for adoption is thus described; — “The real interest 
mow centred in Queensland. The Premier, Mr. Dickson, ably supported by his 
i?oUeague, Mr. E. Pliilp, took up the cause with enthusiasm One 

difficulty to be faced was that Queensland — though it had been ably represented 
at the 1891 Convention, whose work was the basis of the draft Constitution now 
presented — ^had, through the fault of its politicians, taken no part (except 
tiurough its Premier, Mr. Dickson, at the Premiers* Conference) in the actual 
iraming of the Constitution.** Ultimately, however, in spite of this drawback 
fee amended draft Constitution w^as accepted by Queensland at a referendum 
hj 38,488 votes against 30,996. 

Thus, although Queensland opted out at the beginning and deprived itself of 
a voice in the making of the Constitution, it opted in at the end with a sense of 
grievance against those who were responsible for the initial opting out. 

2. The cases of Prince Edward Island and Newfoundland.— “The task of 
feming the resolutions on which the British North America Act was based — 
fee task so successfully performed at Quebec in October, 1864 — ^was achieved 
hy the thirty-three men who in Canada today are always spoken of with venera- 
fe>n as the Fathers of Confederation.** (Porritt’s ' 'Evolution of the Dominion 
rf Canada**, p. 208.) 

^'At the Quebec Convention the United Provinces (Quebec and Ontario) 
were represented by twelve delegates; Nova Scotia by five; New Brunswick by 
jseven; Prince Edward Island by seven; and Newfoundland by two.** fop. off., 
r- 209.) 
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These resolutions the Quebec resolutions) having been adopted bj the 
legislatures of the United Provinces (Quebec and Ontario), Nova Scotiaf, and 
New Brunswick {•, they were embodied in the British North America Act which 
was passed by the Imperial Parhament”. And, in a footnote, ‘‘Ne^oundland 
and Prince Edward Island withdrew from the negotiations after the Quebec 
Conference, although Prince Edward Island came into Confederation in 1878”. 
(op. cit., p. 200.) 

Owing to the withdrawal of Prince Edward Island and Newfoundland, the 
British North America Act, 1867, contains two sections providing for their 
subsequent admission: — 

Section 146: — 

''146. It shall be lawful for the Queen, by and with the advice of Her 
Majesty's Most Honourable Privy Council, on Addresses from the Houses of the 
Parliament of Canada, and from the Houses of the respective Legislatures of 
the Colonies or Provinces of Newfoundland, Prince Edward Island, and British 
Columbia, to admit those Colonies or Provinces, or any of them, into the Union, 
etc.” 


Section 147: — 

"In case of the admission of Newfoundland and Prince Edward Island or 
either of them, each shall be entitled to a representation, in the Senate of 
Canada, of Four Members, etc.” 

"In 1873, the Dominion secured a new member by the entrance into it of 
Prince Edward Island under the terms of the same section of the British North 
America Act as that which applied to British Columbia. In this case financial 
exigencies effected what had hitherto proved impossible. * In 1895 New- 

foundland, under the stress of financial failures, sought to join the Confedera- 
tion; but the Dominion Ministry was not quick to seize the proffered hand, and 
the opportunity, once missed, has never recurred.” (Introduction to Egerton's 
"Federations and Unions in the British Empire”, p. 38.) 

It is clear from these extracts that both Prince Edward Island and New- 
foundland participated in the Quebec Convention, which framed the basis of the 
Canadian Constitution; they subsequently "opted out” and remained outside 
the Federation; then, owing to financial difficulties. Prince Edward Island 
"opted in”, but Newfoundland, although at one time desirous of opting in, lost 
the opportunity and still remains outside the Federation. 


fActually, the Quebec Resolutions were adopted only by the legislature of the United 
Provinces. They were subsequently adopted, with slight modifications, by the delegates of 
Nova Scotia and New Brunswick, as well as of the United Provinces to the Westminster 
Palace Hotel Conference in London and were then embodied in the British North America 
Act. (See Egerton’s Federations and Unions in the British Empire**, Introducton 
pp. 31—33). 
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LINGUISTIC PROVINCES AND REGIONAL 
ARRAN(^EMENTS, 

One of the most diJBficult problems in the framing of India’s new Constitu- 
tion will be to satisfy the demand for linguistic Provinces and other demands 
of a like nature without creating a large number of new Provinces. In the 
first place, it may be contended that the creation of new Provinces is incon- 
sistent with the Cabinet Delegation’s statement of May 16; for, sub-clause (v) 
of paragraph 19 lays down that Provinces should have power to opt out of 
groups in accordance with the provisions of sub-clause (viii) ”, and sub-clause 
(viii) goes on to say that such a decision shall be taken by the legislature 
of the Province after the first general election under the new Constitution 
These statements may be held to imply that the integrity of the existing Pro- 
vinces is to be preserved at least until the first general election under the new 
Constitution ; for, otherwise, the new legislature will not be of the Province 
and the right of opting out given to it will be defeated. It may therefore- 
be urged that the existing boundaries of the several Provinces are not to be 
disturbed under the new Constitution at least initially. But, whether per- 
missible under the Cabinet Delegation’s scheme or not, the creation of a 
number of new Provinces with separate governmental heads etc. will mean an 
increase of expenditure as well as a fragmentation of financial resources. 
The problem ^1 therefore arise how the desire for separation of distinct 
racial or linguistic areas can best be met without creating separate Provinces. 
Similar problems have arisen elsewhere and it is instructive to see how they 
were solved or sought to be solved. 

J. Hungary before World War I 

Between the Compact of 1867 and the end of World War I, Austria and 
Hungary were separate States under a common monarch. In Indian terminb-^ 
logy, we may describe them as two Provinces forming a loose Union. The 
head of the Union was styled Emperor of Austria etc., and Apostolic King 
of Hungary”; the Union dealt with the three common subjects of foreign 
affairs, defence, and finance. The Union executive consisted of three Ministers — 
one for each of these common subjects — appointed by the Emperor-King, 
The Union legislature, if it may be so called, consisted of two delegations, 
one from Austria and the other from Hungary, each composed of 60 members, 
of whom 20 were chosen by the Upper and 40 by the Lower Chanflber of each 
of the two provincial legislatures, the delegations being re-elected every year. 
The delegations were summoned to meet by the Emperor-King at least 
once a year. The two delegations sat separately except when they disagreed 
about any measure, in which case there had to be a joint session. 

Turning now to Hungary as a Province ”, we find that the provincial 
head was, as aheady^stated, the same as the head of the Union, being styled 
in that capacity as the King of Hungary. As head of the Province, he had 
power to summon, adjourn and dissolve the provincial legislature (that 
is to say, the Hungarian Parliament) and to appoint the provincial Ministers. 
The provincial legislature was composed of two Chambers, the Upper, known 
as the Table of Magnates and the Lower, known as the Table of Deputies. 
The Upper Chamber contained a large number of hereditary members as well 
as a certain number of others ; the Table of Deputies contained 453 elected 
members^ 

Now comes a particularly interesting feature. Within the Province ” 
of Hungary was the sub-Province of Croatia inhabitecj mainly by the Croats, 
a race distinct from the Magyars of Hungary, This suJb-Province had its own 
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legislature, the Croatian Diet, consisting of a single Chamber of 125 members. 
Certain subjects, including provincial finance, were reserved to the '' provincial 
legislature ’’ (that is, the Hungarian Parliament) as being of common concern 
to all parts of the Province, including Croatia. Other subjects were left to 
the Croatian Diet, "the head of the sub-Province was the same as that of the 
Province, namely, the King of Hungary, who in that capacity was styled 
King of Croatia. As head of the sub-Province, he summoned, adjourned and 
dissolved the Diet and also appointed the Croatian executive. The Croatian 
Diet had the right to elect 40 members to the Lower Chamber of the provincial 
legislature (that is, the Hungarian Parliament) and 3 of the non-hereditary 
members of the Upper Chamber. The Deputies from Croatia in both these 
Chambers were chosen for the term of the Hungarian Parliament, but in case 
the Croatian Diet was dissolved earlier, they were elected afresh. Further, 
the provincial Cabinet, that is to say, the Hungarian Cabinet, always contained 
a member specially designated to supervise relations with Croatia. What was 
more, the provincial delegation, that is to say, the Hungarian delegation to the 
Union legislature, which, as already mentioned, consisted of 60 members, 
had to contain 5 Croatians. Croatian was the ojS&cial language in Croatia and 
the Croatian Deputies spoke in their native tongue in the Hungarian Parlia- 
ment. 

To summarise, if we may call Austria-Hmigary of the pre-1914 era a 
Union, Hungary a Province of the Union, and Croatia a sub-Province of 
Himgary, the relations between the Union and the Province and the sub- 
Province were briefly these : — 

(1) The Union, the Province and the sub-Province had a common 

head, the Emperor-King. 

(2) Each had its own legislature and executive dealing with its own 

subjects. 

(3) The sub-Province had a special Minister in the provincial Cabinet, 

(4) The sub-Province had its own contingent of members, both in the 

provincial legislature and in the Union legislature. 

(6) The sub-Province had its own ofiicial language. 

It is interesting 'to note that besides Austria and Hungary the Union 
contained the territory of Bosnia and Herzegovina. It was found imprac- 
ticable to (divide this territory between Austria and Hungary and neither half 
of the monarchy would have consented to its annexation as a whole by the 
other. The administration of the territory was therefore made a joint affiiir — 
.a Union subject under the Union Finance Minister. 

II. Ireland under the Government of Ireland Act, 1920. 

The Government of Ireland Act, 1920, which divided Ireland into Horth- 
orn Ireland and Southern Ireland, proved a dead letter in Southern Ireland 
(because the South objected to partition) and has survived in Northern Ireland 
only in a modified form. Nevertheless, the scheme of the Act is interesting 
and well worth examination, for it may work where there is a common desire 
for separation. 

The Act divided Ireland into two parts, six counties in the north-east 
forming Northern Ireland and the remaining twenty-six counties forming 
Southern Ireland. The proportion of Protestants to Catholics in Northein 
Ireland was about 2 : 1 and in Southern Ireland about 1 : 19. Each part had 
its own legL^ture with certain limited powers. Speakiiig broadly, defence, 
foreign affairs, foreigiprade, customs duties, and currency were among the 
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subjects not included therein. In addition, there was a Council of Ireland 
for the whole of Ireland. It consisted of a nominated President and 40 elected 
members, 20 from the legislature of Northern Ireland and 20 from the legis- 
lature of Southern Ireland. This Council had legislative power in respect of 
certain subjects of common concern, requiring uniform administration, such 
as railways, fisheries, and contagious diseases of animals. 

Both parts of the island had a common local executive head, the Lord 
Lieutenant, and he had a Privy Council of Ireland to aid and advise him in 
the exercise of his functions. But — ^and this was the most interesting feature 
of the scheme — there were separate Cabinets for Northern Ireland and Southern 
Ireland, each Cabinet being described as an Executive Committee of the Privy 
Council of Ireland. The Lord Lieutenant was to be advised by the Cabinet 
of Northern Ireland in regard to the affairs of Northern Ireland and by the 
Cabinet of Southern Ireland in regard to the affairs of the South. If we may 
translate this scheme into current Indian phraseology, the United Kingdom 
of Great Britain and Ireland formed a Union, of which Ireland was a Province. 
Defence, foreign affairs, foreign trade, customs and currency were among the 
Union subjects. The Province had two sub-Provinces, Northern Ireland and 
Southern Ireland. The executive head of the Union was His Majesty the Bang, 
that of the Province and of each of the sub-Provinces was a Lord Lieutenant 
appointed by His Majesty. Each sub-Provmce had its own legislature and its 
own Cabinet, to deal with its own list of subjects, and the Province had, in 
addition, a legislature to deal with provincial subjects of common concern to 
both the sub-Provinces. The two Cabinets formed Committees of a- single 
Privy Council for the whole Province. Further, each sub-Province had its 
own contingent of members in the Union Parliament. 

Whicli were the subjects of common concern ? Three were enumerated 
in the Act itself, namely, railways, fisheries and the administration of the Dis- 
eases of Animals Acts ; others could be added by identical Acts of the two 
sub-provincial legislatures. 

The imposition and collection of customs duties and certain other taxes 
was a function of the Union. The provincial share of the amount collected was 
to be calculated and, after certain deductions, to be apportioned between the 
sub-Provinces by a Joint Exchequer Board consisting of two members appointed 
the Union Treasury and one member appointed by each of the- sub- 
provincial Treasuries and a Chairman appointed by the head of the Union. 

These, in brief outline, were the regional arrangements which prevailed 
at one time in Hungary and were at one time contemplated in Ireland. It may 
be possible to adapt them to Indian conditions so as to meet to a considerable 
extent the desire for linguistic Provinces without the actual creation of new 
Provinces. Briefiy, where an existing Province contains distinct racial or 
(linguistic areas, they can be made sub-Provinces within the Province on the 
analogy of Croatia in Hungary before World War I or the two parts of Ireland 
-under the Act of 1920. Taking, for example, the case of Madras, we may 
.consider some such scheme as the following : — 

(1) Madras will continue as a single Province with its existing bound- 

aries. 

(2) For the more convenient transaction of the business of the Provincial 

Government, the territories of the Province will be divided into 
two sub-Provinces, North Madras and South Madras, and the 
district of Madras (comprising the city and its neighbourhood), 
the district of Madras being “ joint territory ” between the two 
sub-Provinces. 



4 


(3) Each sub-Provinoe will hare its own legislature and its own Cabinet 

to deal with its own aflEairs. 

(4) Affairs of joint concern, such as the administration of the Madras 

district, will be dealt with by a joint legislature containing an 
equal number of members from the sub-provincial legislatures 
^lus an appropriate number from the district of Madras and by a 
joint Cabinet containing an equal number of members from the 
sub-provincial Cabinets plus one Minister from Madras district. 
All the legislatures, whether separate or joint, will be regarded 
merely as branches, for certain special purposes, of the provincial 
legislature and similarly all the Cabinets, whether joint or separ- 
ate, will be regarded as Committees, for special p\urposes 5 of the 
provincial Council of Ministers. The Cabinets may be chosen on 
the Swiss plan, all the legislatures and Cabinets having the same 
fixed term. 

(6) The executive head of the Province will also be the executive head 
of the sub-Province. For convenience, we may continue to call 
him the Governor, although he may no longer be appointed by 
the Crown as at present. 

(6) The Governor will be advised by the Cabinet of North Madras in 

affairs relating solely to North Madras ; by the Cabinet of South 
Madras in the affairs of the South ; and by the joint Cabinet 
in affairs of joint concern. But all executive action will be ex- 
pressed to be taken in the name of the Governor of the Province 
and be deemed to be the executive action of the Government 
of the Province. How and by whom he is advised on a given 
matter is a domestic detail with which the public outside has no 
concern. 

(7) Similarly all legislation, whether enacted by the legislature of a 

sub-Province or by the joint legislature, will be described as and 
deemed to be legislation of the provincial legislature. Through 
which particular set of legislators the provincial legislature acts 
for a given purpose is again a domestic detail. 

(8) Which subjects are to be regarded as matters of joint concern an<L 

which are to be regarded as the sole concern of each sub-Province^ 
will be prescribed by the rules of business to be made by the 
Governor on the advice of the joint Cabinet. 

(9) Each sub-Province may have its own official language or languages. 

(10) Provincial representation in the Upper Chamber of the Union 

Begislature will be apportioned between the sub-Provinces and 
the district of Madras in the ratio, say, of 2 : 2 : 1. Thus, 
if the Province of Madras should be entitled to send 20 members 
to the Union Council of State, 8 will be from North MadxM^ 
8 from South Madras and 4 from the district of !l^£adras» lax 
Lower Chamber, the representation will probably be based on 
population and no special rule of apportionment will be needed* 
Such are the broad outlines of the plan. It has several advantages : — 

(d) It meets to a large extent the demand for separate linguistic Pro- 
vinces. By extending or reducing the list of joint subjects, the 
de^ee of separation can be varied in either direction to any 
desired extent, so that the scheme is flexible. 

(b) It avoids lumecessary overhead expenditure. 
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(c) It qstn tjB to the adjnjiyigtratipfi of e^soiud^d partially 

excluded areas withia a Province ; of the predominantly Mushm 
and the predominantly non-Mushm areas in Bengal and the 
Punjab ; of the two valleys and the hill districts in Assam ; and, 
generally speaking, of distinct racial or other areas in any Province. 

(d) It does not create new Provinces and is indeed no more than a 
particular way of administering existing Provinces. 

Among the defects of the plan is that it does not provide for a case where 
the linguistic or other area is spread over two or more Provinces. But even in 
such a ease, the demarcation of the amen^in each Provmce, which the plan^ 
compels; would be a useful step towards their subsequent integration when the ' 
creation, of new Provinces becomes possible. Meanwhile, even if they are iu 
different Provinces for the time being, they can act together by mutual agree- 
ment in cultural and social matters, implementing the agreement, if necessary, 
by identical Acts of their respective legislatures The plan may have other 
deiectte it is set out here only for consideratioii as one suggested by certain 
l>7ef edeiit.s ni othei parts of the world. 
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LmaUlSTIC PBOVINCES AND REGIONAL 
ARRANGEMENTS (H) 

The plan suggested in the earlier pamphlet on this subject may at first 
sight seem cumbrous, although the actual provisions in the Constitution neces- 
sary to give eflfeot to it are very few. The detailed arrangements will, in fact, 
have to be secured, not by provisions in the Constitution itself, but by rules of 
business framed under the Constitution. If any particular arrangement is 
found to be needlessly cumbrous, it can be altered immediately by altering 
the relevant rule of business, no amendment of the Constitution being 
required. 

An alternative plan is suggested by an analysis of the governmental 
machinery in the United Kingdom. For this purpose, it is useful to study 
the administrative arrangements that obtained in that coimtry, say, in 
1912, when the whole of Ireland was stUl a part of the United Kingdom. In 
the United Kingdom Cabinet of 1912, there were fifteen members concerned 
with domestic administration. Of these, only four dealt with subjects of 
common concern and exercised their administrative powers uniformly 
in each of the three parts of the United Kingdom — i.e., England (includ- 
ing Wales), Scotland and Ireland. Of the rest, three were exclusively 
English ofl&cials, in the sense that their functions were confined to England ; 
one (the Secretary of State for Scotland) had functions only in Scotland ; 
one (the Chief Secretary to the Lord Lieutenant) had functions only in 
Ireland ; others had some functions in one part, and some in more than one. 
But aU Mteen were members of one Cabinet, responsible to one Parliament. 
There was, besides, another member in a peculiar position : the Secretary of 
State for India. His functions related to the administration of territory 
not included in the United Kingdom at all and not sending any representa- 
tives to Parliament. He was therefore provided with a Council designed 
to give him the necessary local knowledge, and although responsible to 
Parliament, he could not act, in certain matters, except with the con- 
currence of a majority of the Council. 

On the legislative side also, although in theory there is but one Par- 
liament, in practice there is some measure of regionalism. Thus aU Bills 
relating exclusively to Scotland are referred, after second reading, to a 
Grand Committee consisting of the whole body of Scottish members, with 
the addition of 15 others specially appointed for each BiU. Moreover, 
although the legislature itseK is unitary, the resulting legislation is not : 
for example, out of 458 public Acts passed during the decade 1901-1910, 
only 252 applied uniformly to the whole of the United Kingdom [see 
Marriott’s “The Mechanism of the Modern State”, Vol. I, pp. 166, 167]. 

Let us apply this plan to a Province like Assam and consider the 
arrangements that would result. Assam comprises two sharply-contrasted 
valleys, the Assam Valley and the Surma Valley, besides certain tracts form- 
ing the “ excluded areas ” and certain other tracts forming the “ partially 
excluded areas ” of the Act of 1935. The “ excluded areas ” in Assam 
do not send any representatives to the provincial legislature and are, to that 
extent, in the same position as India with respect to the Parliament of the 
United Kingdom. Proceeding on the United Kingdom analogy, we should 
therefore have for Assam some such arrangements as the following : — 

(1) There would be a single Cabinet responsible to the provincial 
legislature. 
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(2) Some members of the Cabinet would deal with subjects of common 

concern to all parts of the Province and would, in respect of these 
subjects, exercise functions over the whole Province, including 
the excluded and partially excluded areas as well as the two 
Valleys. 

(3) There would be a Minister or group of Ministers for the Assam 

Valley to deal with the other subjects for that Valley ; simi- 
larly there would be another Minister or group of Ministers to 
deal with the same subjects for the Suima Valley ; so too, 
a Minister for the partially excluded areas and a Minister for the 
excluded areas. These last-mentioned areas are not likely to 
require fb single Minister each. 

(4) As the excluded areas are not represented in the provincial 

legislature, the Minister for those areas might be provided with 
a Council of Advisers with local knowledge, whose concurrence 
might be made obligatory in certain matters. 

(5) Legislation relating exolusiveljr to one or more of the four regions 
might, by convention, be committed exclusively to representa- 
tives of the affected region or regions, representatives of the other 
regions refraining j£rom taking any part in the proceedings at any 
stage. 

These arrangements, like those mentioned in the earlier pamphlet on tlds 
subject, do not involve the creation of new Provinces, but only constitute a 
partioular mode of administering an existing Province. 


OrPD— S35— 35CA— 20-9 h16-400. 



UNION SUBJECTS. 


Paragraph 16(1) of the Gabinei> Deleption s statement, dated May 16, 1946o 
recommends that there should be a Union of India which should deal with the 
subjects of Foreign Affairs, Defence and Communications. The precise content 
of each of these categories has not been defined and questions will_doubtless 
arise on this point in the course of the proceedings of the Constituent Assembly. 
The following references may be useful: — 

Ambit of ‘Toreign Aflairs*^ 

The plain dictionary meaning ot “foreign" . “Dectliug with matters concerning 
other countries". (New Oxford English Dictionaiy.) 

Tie sense in \^hieh the term has been used in Empire Constitutions: — 

(Ij Section 51 (xxix) of the Australian Constitution, “External Affairs". 
{See Dr. Wynes’s “Legislative and Executive Powers in Australia", 1936, pp. 
205 — 222; also Quick and Garran’s commentary on the section. These authors 
agree that “External Affairs" as used in the section extends to 

(i) the external representation of Australia by accredited agents; 

(ii) the conduct of the business and promotion of the interests of 

Australia in outside countries; and 

(iii) extradition. 

(2) Entry 3 of List I in the Seventh Schedule to the GoYernment of India 
Act, 1936, runs: — 

“External affairs; implementing of 'treaties and agreements with other 
countries; extradition, including the surrender of criminals and 
accused persons to parts of His Majesty's dominions outside 
India." 

The items following “external affairs" in this entry are, it may be contended, 
illustrative of what constitutes “external affairs". But are they exhaustive? 
For example, take immigration and emigration, or naturalisation. Both in the 
Australian Constitution, and in the Government of India Act of 1936, these 
subjects are mentipned separately from “external affairs". [Section 61 (xxvii) 
and (xix) of the Australian Constitution and entries 17 and 49 of List I in the 
Seventh Schedule to the Government of India Act, 1935.] Does this necessarily 
imply that these subjects are not included in “external affairs"? Note in this 
connection that “the relations of the Commonwealth with the islands of the 
Pacific" is also separately enumerated in the Australian Constitution [section 
61 (xxx)], although this is obviously “external affairs", which shows that the 
enumerations -are not always mutually exclusive. Note further that the Foreign 
Office in England deeds not only with treaties and extradition, but also, inter 
alia, with nationality, naturalisation, prize courts, territorial waters, deporta- 
tions, passports and visas. [^‘The Foreign Office" by Sir John Tilley and 
Stephen Gaselee, 1933, p. 287]. In nationality cases, the Foreign Office works 
very closely with the Home Office (op. cii , p. 291). As will be pointed out 
presently, administrative practice may be relevant in this matter. 

To what extent can foreign trade and commerce be said to be comprised in 
“foreign affairs"? If we may be guided by English practice, it is relevant to 
observe that the English Foreign Office was always concerned for the promotion 
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oi trade (op. cit., p. 228) and there has been a soi’t of rivalry between that Ofhce 
and the Jboard of i'zade as to who should be master of the Department of Over- 
seas iiade. Ill IS now paiij^ andei one i^oieioii (Juice ana partly under tnc 
jDoara oi irade (op. cit., p. oenerul commeicial policy is ijiie lesponsibiiii^ 

of the Doard of Irade; the duty of the Overseas Trade Department is to give 
etfect to that policy, in other words, general commercial pohcy is not included 
111 ‘foreign ahaiib , but guing eftect to it in ioreigii countries is (op. cit., pp. 
249-250). 

How fat* is administrative practice a legitimate criterion in these matters)' 
In Ltofi 0. Diuipuy [19ddJ K. O. 1j 6, lt>o, tne i-'iivy Council observed: ''Vvhen 
a power is conierred to legislate on a particular topic, it is important, in deter- 
mining the scope of the power, to have regard to what is ordinarily treated as 
embraced within that topic in legislative practice and particularly- in the legisla- 
tive practice of the State which has conferred the power’'. ^ By analogy, a 
power to “deal with’' a certain topic must be similarly construed in the light 
ol administrative practice. And since the power in the present case may be 
said to be conferred by the Cabinet Delegation’s statement, it is the administra. 
tive practice of the United Kingdom that is particularly* relevant. 

Can the Union utilise the treaty -making power given to it by the category 
“foreign affairs” for the purpose, say, of enforcing a forty-hour week in selected 
Indian industries, “contritions of labour” being assumed to be a P!rovincial 
subject? Dr. Wynes answers a similar question under the Australian Constitu- 
tion in the affirmative [“Legislative and Executive Powers in Australia”, 1936, 
p. 209]; but he wiote before the Privy Council decision in Attorney -General for 
(\inada u. Attoniey-Qeneral for Ontario and Others (1937 A.C. p. 326). In 
this case, the Privy Coimoil ruled as invalid certain Acts of the Canadian Parlia- 
ment regulating conditions of labour in various ways, as the legislation related 
to a Provincial subject, although it was sought to be justified on the ground that 
it was required to give effect to certain International Conventions which had 
been ratified by the Dominion of Canada. “The Dominion cannot, merely by 
making promises to foreign countries, clothe itself with legislative authority in- 
consistent witli the Constitution which gave it birth. * * * It must not 
thought that the result of this decision is that Canada is incompetent to legislate 
in perforinaiice of treaty obligations. In totality of legislative powers, Dominion 
and Provincial together, she is fully equipped. But the legislative powers re- 
main distributed and if, in the exercise of her new functions derived from her 
new international status, Canada incurs obligations, they must, so far as legisla- 
tion be concerned, when they deal with Provincial classes of subjects, be dealt 
with by co-operation between the Dominion and the Provinces.” It is interest- 
ing to note tfiat the existing provision on this point in the Government of India 
Act, 1935, follows a similar view see section 106 (1). — “The Federal Legislature 
shall not, by reason only of the entry in the Federal Legislative List relating to 
the implementing of treaties and agreements with other countries. Have power 
to make any law for any Province except with the previous consent of the 
Governor”. 

The American case, The United States of America v. Cwtiss-Wright Export 
Corporation, reported in 299 U.S. 304-^333, contains a useful discussion of the "‘foreign 
relations ” power in the U.S. A. The point of interest is that in certain circumstan- 
ces a penal tariff or even a total prohibition of the import of goods may come 
within its ambit. For example, if a foreign country iscriminates against the 
nationals or the goods of the Indian Union, the Union may, in the discharge of its 
functions in relation to foreign affairs, retaliate either by prescribing a penal duty on 
the import of the goods of that country or by prohibiting their import altogether. 
[See foot-note at 324 of the above report.] In certain circumstances, therefore, 
the “ foreign affairs ” power may include powers in relation to the import of goods 
from a foreign country, although normally the powers may be distinct. 
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It may be useful to not*, the classes of external matters, whether described ao 
foreign or external affairs or not, which aro dealt with by the Centre in various Con- 
stitutions : — 


The United States of America. 

Article^— 

Sections. — ^The Congress shall have power *** to regulate commerce with 
foreign nations *** ; to establish an uniform rule of naturalization *** ; to regulate 
the value of foreign coin *** ; to define and punish piracies and felonies commit- 
ted on th^ high seas ; and offences against the law of nations ; 

to declare war * * ♦ ; and 

to make all laws, .which shall be n^c^ssary and proper for carrying into 
execution the foregoing powers. 

Section 9 . — ^Thc migration or importation of such persons as any of the 
States now existing shall think proper to admit shall not be prohibited by the Con- 
gress prior to the year 1808, but a tax or duty may be imposed on such importation 
not exceeding 10 dollars for each person. 


Canada. 

The Canadian Parliament has power to make laws for the peace, order and good 
government of Canada in relation to all matters not coming within the classes of 
subjects assigned exclusively to the Legislatures of the Provinces. No aspect of 
foreign affairs is assigned to the Provincial Legislatures. On the other hand, for 
greater certainty and without prejudice to the generality of the residuary powers 
of the Canadian Parliament, the followhag powers have been expressly conferred 
exclusively on the Parliament of Canada : — 

The regulation of trade and commerce ; and naturalization and aliens. 

(See section 91, entries 2 and 25.) 

Australia. 

The Commonwealth Parliament has power to make laws with rospecr to — 

Trade and commerce with other countries, naturalization and aliens, foreign 
corporations, immigration and emigration, external affairs, the relations of the Com- 
monwealth with the islands of the Pacific, and matters incidental to the execution 
of any of these powers. [Se^ section 51, items (i), {xix)^ (xx), (xxvii), (xxix), (xxx) 
and (xxxix^ 

South Africa. 

The Union Parliament has full power to make laws for the peace, order and good 
government of the Union ; in other words, it has plenary powers in respect of all 
subjects. (See section 59 of the Union Constitution.) 

India. 

Under the Act of 1935, the Federal Legislative List comprises— 

Preventive detention for reasons of State connected with external affairs ; 

External affairs ; the implementing of treaties and agreements with other 
countries ; extradition ; 

Admission into, and emigration and expulsion from, India ; pilgrimages to 
places beyond India ; 

Import and export across customs frontiers ; 
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Admiralty jurisdiction ; and 
Naturalization. 

(See entries 1, 3, 17, 19, 21, and 49 in List I of the Seventh Schedule to the 
Act.) 


Austria-Hungary, 

Under the Compact of 1867, the following subjects were declared to be common 
to the two halves of the dual monarchy : — 

Foreign affairs, including diplomatic and commercial agencies vis-a-vis 
foreign countries ; but the ratification of treaties, so far as it was 
constitutionally required, was reserved to the two separate parlia- 
ments. 

Among subjects which were not common, but were to be dealt with according 
to principles agreed upon from time to time, were : — 

Commercial Affairs, and especially the tariff ; indirect taxes affecting indus- 
trial production ; money and coinage ; and the military system. 

These subjects, most of which, in other federations, fall within the province 
of the Central Legislature, were regulated in the dual monarchy by concurrent 
statutes of the two parliaments and thus nearly everything in the nature of positive 
law had to bo enacted separately in Austria and Hungary. 

(See Lowell’s Governments and Parties in Continental Europe ”, 1917, VoL 
II, pp. 162--179.) 


Article 8 , — 


Switi^erland, 


The Confederation alone has the right to declare war and to make peace as 
well as to conclude alliances and treaties with foreign States, especially customs 
arrangements and commercial treaties. 


Article 9 , — 

In exceptional cases, the cantons retain the right to conclude treaties with 
foreign States on matters concerning public economy and neighbourhood and police 
relations ; however, such treaties shall contain nothing contrary to the Confe- 
deration and to the rights of other cantons, t 

Article 10 , — 

The official relations between the cantons and foreign governmmits or their 
representatives shall take place through the medium of the Federal Council. 

However, the cantons may correspond directly with the subordinate authorities 
and agents of a foreign State when dealing with the matters mentioned in the preced- 
ing Article. 


Article 69 (a). — 

* ♦ H! 


♦ 


sK 


front^^ responsible for the control of imports on the national 


Article 69(h), ~ 

The Confederation has the right to legislate on foreigners entering and leaving 
the country and on their sojourn and establishment within it. 

ix.* instance, if the canton of Ticino concludes a treaty with Italv for furnish ino- sa it 
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The cantons shall, in accordance with federal law, decide on the sojourn and 
establishment of foreigners. However, the Confederation has the right to decide in 
final appeal : 

(а) on cantonal authorization of prolonged sojourn and establishment, as 
well as on favours granted in this connection, 

(б) on the violation of treaties of establishment, 

(c) on cantonal expulsions when they have repercussions on the territory 

of the Confederation, 

(d) on the refusal of the right of asylum. 

Article 70 , — 

The Confederation has the right to expe^ from its territory the foreigners who 
jeopardize the interior or exterior security of Switzerland. 


U.S.8M, 

Aricle 14 , — 

The jurisdiction of the Union of Soviet Socialist Republics, as represented by 
its highest organs of state authority and organs of government, extends to — 

(a) representation of the Union in international relations, conclusion and 
ratification of treaties with other States ; and the establishment of the general charac- 
ter of the relations between the Union Republic and foreign States. 

(h) questions of war and peace ; 

sj« ♦ * * sfc 

(h) foreign trade on the basis of state monopoly ; 

J|! * Hs * * 

{v) laws on the rights of foreigners. 

Ambit oi Defence Power 

1. See the Report of the Joint Committee on Indian Constitutional Reforms, 
Vol. I, para. 238 : Apart from a considerable revision of the language of the first five 
entries of List I, as they appear in the White Paper, which collectively define 
the ambit of the reserved subject of defence, etc.”. TYom this it follows that in the 
opinion of the Joint Committee the first five entries of List I of the White 
Paper collectively define the ambit of defence The White Paper 
in question is printed as Appendix VI to the Report and it will be seen that the 
first five entries of List I of that Paper are equivalent to entries 1 and 2 of List I 
in the Seventh Schedule to the Act of 1935 plus the common defence of India 
in time of an emergency declared by the Governor-General ” plu^ ‘Yhe employment 
of the armed forces of His Majesty for the defence of the Provinces against internal 
disturbance and for the execution and maintenance of the laws of the Federation and 
the Provinces ’ ^ The defence of India in a declared emergency is now provided 
for in section 102 of the Act of 1935. 

fc". 2. See the Australian Bread Case, 21 C.L.R. 433 {Farey v. Burvett), in which 
the validity of a /Regulation fixing the maximum price of bread was impugned. 
The Regulation was held valid by a majority of 5 to 2. Isaacs J. held that ‘‘ defence ” 
included everything in relation to national defence that the Commonwealth Parliament 
might deem advisable to enact {p. 455). GrifiSth C. J. — The word ‘ defence ’ of 
itself includes all acts of such a kind as may be done in the United Kingdom either 
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under the authority of Parliament or under the Royal Prerogative for the purpose 
of the defence of the realm * * * It includes preparation for war in time of peace and 
any such action in time of war as may conduce to the successful prosecution of the 
war and defeat of the enemy.” {Ibid, p. 440.) 

3. Note that in Australia the entry in section 51 (vi) of the Commonwealth 
Constitution relates to the “ naval and military defence ” of the Commonwealth. 
Hence the dissentient judgment in the above case that price-fixing was outside 
Commonwealth powers, 

4. See Dr. Wynes’s '' Legislative and Executive Powers in Australia ”, pp 
178 — 190, where the author discusses a large number of reported cases bearing on the 
subject of defence. 

5. It has been held in Australia — 

{a) that it is not competent for the Commonwealth Parliament under its 
defence power to set up manufacturing or engineering businesses for 
general commercial purposes in peace-time merely because such activities 
may conduce to the works of a department of the defence administration 
[Commonwealth v, Australian Shipping Board (1926) 39 C.L.R.l] ; 

(6) but that, it is competent for a Commonwealth Clothing Factory 
created essentially for defence purposes to engage incidentally in 
commercial transactions. [Attorney -General for Victoria v. The Com- 
monwealth (1934-5) 52 C.L.R. 533]. 

The latter decision has distinguished the former on the ground that the Austra- 
liati Shipping Board was not an organ of the Executive Government itself. The 
Commonwealth Clothing Factory, on the other hand, had been established by the 
Commonwealth Government itself in 1911 for the manufacture of naval and military 
equipment and uniforms. During the War of 1914 — 1918, there was a large increase 
in the output of the factory ; at the end of the war, the demand for naval an d 
military clothing was very greatly reduced ; but, rather than reduce staff or plant, 
the factory accepted orders from other Government departments and from public 
bodies. The legality of this course was challenged at the instance of the Victorian 
Chamber of Manufactures. The High Court held in effect that it was clearly neces- 
sary for the efficient defence of the Commonwealth to maintain intact the trained 
complement of the factory so as to be prepared to meet the demands which would 
inevitably be made upon the factory in the event of war “ It is obvious that the 
maintenance of a factory to make naval and military equi])ment is within the field 
of legislative power. The method of its internal organization in time of j)eace is 
largely a matter for determination by those to whom is entrusted the sole responsi- 
bility for the conduct of naval and military defence. In particular, the retention of 
all members of a specially trained and specially efficient stair might well be considered 
necessary and it might well be thought that the policy involved in such retention 
could not be effectively carried out unless that staff was fully engaged. Conse- 
quently, the sales of clothing to bodies outside the regular naval and military forces 
are not to be regarded as the main or essential purpose of this part of the business, 
but as incidents in the maintenance for war purposes of an essential part of the muni- 
tions branch of the defence arm. In such a matter, much must be left to the dis- 
cretion of the Governor-General and the responsible Ministers.” (p. 558). 

6. In the U. S. A,, the war power ” of the Congress extends to — 

the raising and supporting of armies, the provision and maintenance of a 
navy, the governance of the land and naval forces, and the organizing 
and calling forth of the militia ; 

but the right of the people to keep and bear arms is not to be infringed. In addi- 
tion, Congress has of course the power to make all laws necessary and proper for 
carrying into execution the foregoing powers. (See Article I, section 8, of the 
Oonstitutidn of the U. S. A.). 
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Writing in 1942, Dodd, in Cases on Constitutional Law (Shorter Selection), 
says : 

‘‘ The participation of the United States in the World War (1917—1919) was 
the occasion for a more extensive exercise of federal war powers than 
ever before in our history, both as regards strictly nailitaiy matters 
and the incidental civil control of the energy and resources of the nation. 
No act of Congress was held invalid by the federal Supreme Court, as 
outside the war power, and only part of one — ^the Lever Act — ^for exer- 
cising a war powder in a forbidden way.” {f, 338). 

For the almost limitless activities which may be undertaken in exercise of the 
war power, see 59 to 184 of the United States Government Manual, 1945, First 
Edition, describing the Council of National Defense ” (formed under an Act of 
Congress in 1916, for the “ co-ordination of industries and resources for the national 
security and welfare ’’ and the creation of relations which render possible in time 
of need the immediate concentration and utilization of the resources of the Nation ”) 
and the various emergency war agencies set up during the last two world wars. 

7. The following accounts — 

(«) of the Austro-Hungarian defence system, and 

(J) of the Swiss defence system 

taken respectively from Lowell’s Governments and Parties in Continental Eui ope ” 
(pp. 171-172) and Governments of Continental Europe ”, 1940, edited by James 
T. Shotweli (pp. 1028 — 1030), may be of interest : — 

The AxiSTRO-HxnsroARiiJsr Defence System. 

** The next department of the joint administration is that of war, and here 
again is found the strange mixture of federal union and international alliance that is 
characteristic of the relations of Austria and Hungary. The regular army and the 
navy are institutions of the joint monarchy, although they are governed by separate 
standing laws of the two states, which are, of course, substantially identical. These 
laws determine, among other things, the number of the troops, and provide that the 
men shall be furnished by the two countries in proportion to population ; but the 
contingent of recruits required from each country is voted annually by its own parlia- 
ment. It is useless to inquire what would happen if either half of the Empire should 
refuse to raise its quota of troops, for there is no possible means of compulsion, and 
in this, as in most other cases, the smooth working of the joint government depends 
ultimately on a constant harmony between the cabinets of Vienna and Buda-Pesth. 
After the recruits are enlisted they are irnder the control and in the pay of the joint 
administration. The Emperor, as commander-in-chief, appoints the ofScers, and 
regulates the organisation of the army. The minister of war, curiously enough, is 
not required to countersign acts of this nature’*', but he is responsible for all other 
matters, such as the commissariat, equipment, and military schools. 

Besides the regular army, which belongs to the joint government, there are 
military bodies, called in Austria the Landwehr, and in Hungary the Honveds, which 
are special institutions of the separate halves of the monarchy. These troops are 
composed of the recruits that are not needed for the contingents to the regular army, 
and of the men who have already served their time in it. They form a sort of reserve, 
but cannot be ordered to march out of their own state without the permission of its 
parliament ; except that in case of absolute necessity, when the parliament is not 
in session, the permission may be given by the cabinet of the country to which they 
belong. After. such a permission has been granted, however, they are subject to 
the orders of the general commanding the regular army. The Lan<iwehr and 


* Law of Pec. 21, 1867, sec. 6. 
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Konveds are organized under independent laws, which happen to be very much 
alike but are not necessarily so, and their ordinary expenses are borne entirely by 
the country to which they belong, only the increase of cost arising from their actual 
use in war being defrayed out of the joint treasury.” 

The Swiss Defence System. 


‘‘ Natioaal Defense. 

Unusual Features of the Army. — ^For the defense of their neutrality the Swiss 
rely not merely upon the pledges of other States but also upon their own army 
and auxiliary air service. The Swiss army differs quite remarkably from the pre- 
vailing Continental military systems. To be sure, like all her neighbors, Switzer- 
land has adopted universal and compulsory military service. Except for those 
exempted for reasons of physical or mental incapacity who, incidentally, are re- 
quired to pay a military exemption tax, every Swiss citizen must begin his 
initial period of army service duriug his nineteenth year. This initial period, 
however, is not the two or even one-year interval normally required of other 
Continental military recruits. The Swiss infantry recruit is called to the colors for 
a period of approximately three months, during which he is thoroughly grounded 
in military essentials. At the end of this period he is considered a fuUfiedged mem- 
ber of the army’s first-line troops, known as the Auszug or Elite^ and resumes his 
civilian activities. Recruits in other branches of the service have similar training 
periods, ranging from 60 days for the medical and supply corps to 102 days for the, 
cavalry. During the next 12 jears the infantry recruit is called to the colors annu- 
ally for 13-day periods to repeat the courses of instruction he received as a recruit 
and t ) supplement that instruction. From the end of his thirty-second year un- 
til his forty-first, the Swiss soldier is enrolled in the Landwehr or first reserve 
and from his forty-first year until his forty-eighth, in the Landsturm or 
second reserve. During these 16 years the time actually spent with the colors 
in periods of peace is about two weeks. Altogether, therefore, the formal train- 
ing of the Swiss soldier throughout his active affiliation with the army rarely 
exceeds seven or eight months. It must be added that both before and during his 
military career, the Swiss infantryman’s formal tiaining is usually supplemented 
by practice in drill and marksmanship in the various volunteer rifle clubs which 
dot the land and receive active support from the public authorities. Recently 
annual practice in musketry under the jurisdiction of a rifle club has been made 
compulsory for all first-line and Landwehr troops. ^ 

Still another unusual feature of the Swiss military system is the absence o 
a permanent professional military staff. No person can be appointed to the rank 
of commander-in-chief except in time of national emergency when the Federal 
Assembly has decreed general mobilization ; the appointment, moreover, lapses 
as soon as the emergency has passed. A commander-in-chief has been appointed 
on four different occasions since 1848. The most recent appointment is that of 
Colonel Henri Guisan, who took charge of the forces which the Confederation mo- 
bilized at the outbreak of the European War in September, 1939. The only mili- 
tary officials in the permanent service of the federal government are those engaged 
in staff work in the Military department of the Federal Council and those oSSlc^ 
and non-commissioned officers who instruct army recruits. Of these 
at present about 300. The regular commissioned and non-commissioned cfficears 
of the army are recruited from the ranks and, like the private soldiers, are called 
upon only intermittently to serve with the colors after their initial period of train 
^ng and study ; at other times they are engaged in ordinary civilian pursuits. 

Dual Political OontroL — ^A third distinctive feature of the Swiss army syst^iia^ 
is the dual charp^cter of the political autiserity which has juasisdiction over it. 
AJthpi^h the cturent of constitutional reform since 1874 has run stroijdly in the 
dire<5tiQn of centialiting military jurisdiction in the government of tisi© Confedera- 
tion, the cantonal governments still exercise many military prerogatives. Within 



their respective territories they enforce most of the federal military regulations, 
keep the military registers, call the troops to the colors, and provide ^fchem with their 
personal equipment. They also form the principal infantry units and appoint 
their non-commissioned and commissioned officers, the latter up to the rank of 
captain. Military powers are exercised by the cantonal authorities under the 
supervision and with the approval of the federal Military department ; and for at 
least a portion of the expenditure they incur, the cantons are reimbursed by the 
federal government. 

New Defense Measures . — ^The Swiss military system provides an organized 
and disciplined force of approximately 425,000 first-and second-line troops sub- 
ject to mobilization during periods of national emergency. It is a system well 
adapted to the nation’s democratic and federalistic political institutions ; and 
des;^ite the strictures of certain Swiss politicians, there is little evidence that the 
system inspires the militaristic influence commonly associated with professional 
armies. Whether this system can provide Switzerland with an adequate defense 
organization at a time like the present is another question. With neighboring 
b^gerent great powers but poorly concealing irredentist and imperial ambitions 
which could quite logically include Switzerland, and with offensive military wea- 
pons developed to such a point that not even Switzerland’s peculiar topography 
any longer affords a serious obstacle to invasion, this question has become a very 
grave one. The Swiss themselves appear to be pondering it at length and to have 
concluded that their defense needs strengthening. At any rate the Federal Coun- 
cil, with the concurrence of a popular majority m a referendum held in 1936, has 
taken steps to increase the period of active training with the army, to supplement 
military aviation and artillery service, to perfect anti-aircraft defense and defense 
against gas attacks, and to strengthen every variety of border fortification. 
Moreover as long as the period of national emergency, decreed at the end of Aligust, 
1939, continues, the Swiss army, at least partially mobilized, will maintain a con- 
tinuous watch on the nation’s frontiers.” 

* Ambit of Oommunications 

1. Communications ” is a wide teian and^ interpreted in the widest possible 
sense, would include even village roads. Some such qualification as ‘‘ inter-tmit ” 
may have to be imported, if ‘‘ communications ” not extending beyond tfie limits 
of a Province or State and not connected with any inter-iinit liae of communica- 
tion are not to be dealt with by the Union. 

2. As to the detailed items which ‘‘ comfliunidations ” mhy include, see, ia 
p^aiticular, entry 7 of List I and entry 18 of List II in iShe Seventh Schedule^ to the 
Govetiiment of India Act, 1936. It is clear from the former that posts and tele- 
"graphs, includmg telephones, wireless and broadcasting would be included under 
the existing Constitution as ‘‘ forms of communication The latter entry runs : 

Comm,unications, that is to say, roads, bridges, ferries and other means .of com- 
murj^ation npt^ specified in List I, etc.” The means of communication ” included 
in List I are main|y railways, seaways, and airways. Seaports, being related to 
"aqa communications m much the same way as railway stations are rdated to rail- 
ways, would aiso grpbadly be included in the term communications ” and simi- 
larly lighthouses and other safety devices for shipping and aircraft ; so too, the car- 
riage of passengers and good^ by rail or sea or air. Port quarantine can hardly be 
dissociated from sea ports or air ports. Praptioally, therefore, entries 7, 18, 20, 
21, 22, 24, 26 and 26 of List I in the Seventh Schedule to the Act of 1936 would be 
largely included in the term communications ”, even if we limit it to inter-unit 
communications. 

3. In Canada, besides the regulation of trade and commerce/ the followings 
subjects fall withiu the authority of the Canadian Parliament : — 

Navigation and shipping ; quarantine ; lighthouses ; ferries between a Pio— 
vince and any British or foreign country or between two Provinces^ 
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lines of steam or other ships, railways, canals, telegraphs, and other 
works and undertakings connecting a Province with any other Province 
or Provinces or extending beyond the limits of a Province ; lines of steam- 
ships between a Province and any British or foreign country ; and such 
works as, although situate^within a Province, are declared by the Parlia- 
ment of Canada to be for the general advantage of Canada or for the 
advantage of two or more Provinces. (See section 91, entries 9, 10, 11, 
and 13 and section 92, entry 10.) 

4. In Australia, the Commonwealth Parliament has power to make laws with 
respect to — 

(1) trade and commerce with other countries and among the States ; 

(2) postal, telegraphic, telephonic and other like services ; 

(3) lighthouses ; 

(4) quarantme ; 

(5) the control of railways with respect to transport lor the naval and mili- 

tary purposes of the Commonwealth ; 

(6) the acquisition, with the consent of a State, of any railways of the State 

on terms arranged between the Commonwealth and the State ; and 

(7) railway construction and extension in an}^ State with the consent of that 

State. 

[See section 51, items (i), (v), (vii), (ix), (xeexii), (xxxiu) and (xxxiv) of the 

Australian Constitution.] 

It has also been made clear in a subsequent provision (section 98 of the Constitu- 
tion) that the power of the Parliament to make laws with respect to trade and com- 
merce extends to navigation and shipping and to railways owned by any State. 

Railways in Australia occupy, and occupied in 1900, a special position in that 
they were and are owned and carried on by the various State Governments. Hence 
the power of the Commonwealth Parliament in respect of railways is somewhat 
limited. [See Dr. Wynes’s ‘"Legislative and Executive Powers in Australia/' 

p. 160.] 

5. In the U. S. A., Congress has been granted express power to establish post 
offices and post roads. See Article I, section 8, U. S. A. Constitution. In other 
respects, federal power appears to have developed as incident to “ inter-state com- 
merce It ha's been held that “ commerce " includes the telegraph, the telephone, 
the radio and communication by correspondence through the mails, besides rail- 
ways and navigation (See Dodd's “ Cases on Constitutional Law ", Shorter Selec- 
tion, 1942, pp. 356 and 391.) 

6, In Switzerland, the Confederation is responsible for legislation conoemmg 
navigation as also legislation on the construction and working of rail roads and on 
aerial navigation. The postal and telegraph services belong to the Confederation. 
The Confederation can order at its expense or encourage by means of subsidies public 
works which iaterest the whole or any considerable pirt of Switzerland. The Oon- 
federation also exercises supreme control over the roads and bridges iu whose laaiii- 
tenance it is interested and can decree provisions conoemiog motor traffic. (See 
Articles 23, 246, 26, 36, 37, 37a, and 376.) 

7, In the U. S.* S. R., the powers of ihe Union extend to the ** administration of 
ttan^or^nd^eans of commumoation [See Artide 14 (m) of the Constitution of 

u^SrSl^.] ; and there are separate departments (‘"People's Commissariats ") 
forRailwaySn^^cmmiumcations, and Water Ihansport. 


" GIPB— S2-— 8 CA— 10-8-46—600. 



tnnON SUBJECTS (l!). 

J^aragraph 13(1) of the Cabinet Delegation’s statement of May 16, 1946> 
recommends that the tJniou of India ahoald deal irii/h Foreign Affairs, Defence 
and Communications and should have the powers necessary to raise the finances 
required for these subjects. Whether these powers should be powers of direct 
taxation in right of the Union or merely powers to levy contributions from 
the Provinces is a question of great importance on wldch the statement is 
silent. One view is that the finances should be raided only by contribution 
and not by taxation. The other is that the Union should have the power of 
taxation. The experience of other countries maybe useful in this connec- 
tion. 

U.SA. 

Before the present Constitution of the U.S.A. was framed by the Phila- 
delphia Convention, the States had been linked together in a loose confederacy 
by certain Articles of Confederation. Under these Articles, they had only 
one central organ, the Congress of States, in which all the States were on an 
equal footing. The purpose of^the confederacy was to provide for the common 
defence of the States, the security of their liberties, and their general welfare. 
Article VIII provided that “ All charges of war, and all other expenses that 
shall be incurred for the common defence or general welfare, and allowed by 
the United States in Congress assembled, shaU be defrayed out of a common 
treasury, which shall be supplied by the several States, in proportion to the 
value of all land within each State, granted to or surveyed for any person 
* * * * The taxes for paying that proportion shall be laid and 

levied by the authority and direction of the legislatures of the several States 
within the time agreed upon by the United States in Congress assembled.” 
In other words, Congress was to determine the amount of money needed and 
to apportion to each State its share. “ Congress did so, but the States honoured 
the requisitions exactly to the extent that each saw fit, and Congress had 
no power and no right to enforce paJyment. What was the result ? If one 
may judge by the complaints that were entered, it was more profitable to dis- 
obey than to obey. In the dire straits for funds to which it found itself re- 
duced, Congress took advantage of the lack of information on land values 
to juggle with the estimates, so as to demand more of those States that had 
previously shown a willingness to pay. The financial situation was so serious 
that early in 1781 before the articles had been finafiy ratified. Congress had 
already proposed to the States an amendment authorizing the levy of a five 
per cent duty upon imports and upon goods condemned in prize oases. The 
amendment was agreed to by twelve States. But another weakness of the 
Confederation was here revealed, in that the articles could only be amended 
with the consent of all of the thirteen States. The refusal of Rhode Island 
was sufficient to block a measure that was approved of by the twelve others. 
In 1783 Congress made another attempt to obtain a revenue by requesting 
authority for twenty-five years that the States should contribute in proportion 
11,500,000 annually, the basis of apportionment being changed from land 
values to numbers of population, in which three-fifths of the ^ves should be 
eotmted. In three years only nine of the States had given their consent and 
some of those had consented in such a way as would have hampered the effect - 
iveness of the plan. It was, however, the only relief in sight and in 1786 
Congress madh a special appeal to the remaining States to act. Before the 
end of the year, all of the States had respondsd with the exception of New 
lirork. Again the inaction of a single State effectually bboked the will of aU 
the others.” (” The Framing of &e Constitution ” by Farrand, pp. 4 - 6 .) 



It was to rectify these and other defects that the Philadelphia Convexi- 
tion was called. Under the Constitution framed by that Convention — which 
is substantially the present Constitution of the U.S.A. — Confess has been 
given “ power to lay and collect taxes, duties, imposts and excises to pay the 
debts and provide for the common defence and general welfare cf the United 
States “ to borrow money or the credit of the United States “ to coin 
money, regulate the value thereof and of foreign coin Thus, the right of 
direct taxation was substituted for the right of levying contributions. 

Gait ADA. 

Under the British North America Act (section 91, item 2), the Centre 
has the power to raise money by any mode or system of taxation ; to borrow 
money on the public credit ; to regulate currency, coinage and legal tender 
as also the issue of paper money. The Provinces are limited to direct taxation 
within their own borders in order to the raising of revenue for provincial pur- 
poses and the borrowing of money on their own credit. 


AtrSTEAIilA. 

The Commonwealth, that is to say, the Centre, and the States have con- 
current powers of taxation except that the imposition of duties of customs 
and excise belongs exclusively to the Commonwealth. Currency, coinage, 
legal tender and the issue of paper money are also Commonwealth subjects. 
States being prohibited from coining money oi’ making anything but gold and 
silver coin legal tender. [See sections 61, 52, 69 and 115 of the Common- 
wealth qf Australia Constitution Act, 1900.] But even where the powers 
are concurrent, section 109 of the Constitution Act provides that when a law 
of a State is inconsistent with a law of the Commonwealth, the latter shall 
prevail and the former shall, to the extent of the inconsistency, be invalid. 

South Afkica. 

In South Africa, the Union (Centre) has plenary powers of taxation, be- 
eause und^ section 59 of the Constitution Act, the Union Parliament hoM 
frdl powers to make laws for the peace, order and good government of the 
Union. The power of the Provinces is severely limited : 

“ Subject to the provisions of this Act and the assent of the Goveomorif 
General-in Council as hereinafter provided, the Provincial Council may makf^ 
Ordinances in relation to matters coming within the following classes of subjects ’ 
that is to say, 

(i) direct taxation within the Province in order to raise a revenue fo' 

provincial purposes ; 

[ii) the borrowing of money on the sole credit of the Province with th< ^ 

consent of the Govemor-General-in-Council and in accordance^ 
with ^e regulations to be framed by Parliament (of the Union) 

(^ ^ctij>H 5 86> of the Qqnstitution Act.) But of course the Union o 
South A^ca JSjnot at^®e3^tion and .the Provinces are almost completely 
subordinate to the Cenfre, ' " • • . • 



ADDxsjymt 


In the “ CONSTITUTIONAL PRECEDENTS (Fiist Series) ” a* the 
bottom of page 3 of the Pamphlet on ‘ Union Subjects (II) ’ please add the 
following paragraph relating to the taxing powers of the Swiss Confederation: — 

“ In Switzerland the original division of taxing powers in the Con- 
stitution of 1848 allotted customs duties to the general government 
[that is, the Federal Government] and practically no other taxing power. 
The remaining powers of indirect taxation and the whole power of direct 
taxation seems to have been left to the cantons. This distribution came 
to be modified when Switzerland felt the effect of an event which pro- 
bably affected federal public finance more than any other single factor— 
the first world war. Switzerland was not a belligerent but she felt the 
effects of the war none the less. Her army was completely or partially 
mobilized for over fifty months; her customs revenue fell sharply with the 
decline of international trade ; and the revenue from the federal railways 
declined. To meet these increases in expenditure and decreases in 
revenue constitutional amendments were passed to authorize the general 
government to enter the field of dir^t taxation. Taxation of incomes, 
property and profits was imposed by amendments of 1916 and 1919 and 
a tax on seciuities, insurance premiun^ and the like, by an amendment 
of 1917. In all three cases, as I have mentioned earlier, an arrangement 
was made that the cantons should obtain some share in the proceeds of 
the tax. In 1925 a tax on tobacco was authorized by constitutional 
amendment. In 1938, largely to meet increased defence expenditure, an 
amendment of the Constitution authorized taxes on war profits, income 
and capital, a tax on beer, and repealed the arrangement of 1917 by which 
the cantons shared in the yield of the stamp taxes. ” (K. C. ^^eare : 

“ Federal Government ”, p. 108.) 




STOTZEBIiANB, 

According to Article 42 of the Constitution, the expenses of the Confedera- 
tion have to he met — 

(a) from the income of federal property ; 

{b) from the proceeds of the federal customs ; 

(c) from the proceeds of posts and telegraphs ; 

{d) from the proceeds of the powder monopoly ; 

(e) from half of the gross receipts from the tax on military exemptions 
levied by the cantons ; 

(/) from the contiibutions of the cantons which shall be determined by 
federal legislation with due regard to their wealth and resources ; 
and 

(g) from stamp duties. 

As stated in the constitution, this is a decidedly imposing array of resources, 
but upon analysis it shrinks considerably. Contributions by the cantons 
recall the old r6gime when the small sums necessary for the support of the 
diet were thus procured. An ideal system for the apportionment of such con- 
tributions under the present federal government was worked out in 1875, 
•but the central authorities have never asked for assistance on this basis. 
Posts, telegraphs, and telephones yield moderate returns. The purpose of 
the powder monopoly established in 1848 was not to secure .revenue but to 
assure the government adequate supplies for all purposes of this military 
necessity. Blasting powder is not included. However, the monopoly has 
been made to produce a small net profit annually. Receipts from the military 
exemption tax law are not large. They amounted to a little over a million 
francs a year in the beginning, increasing to 2,143,052 francs in 1910. As 
to the income from federal property, it must be temembej^ed that the new 
central government possessed very little property at the time of its creation 
in 1848. All in all, therefore, in spite of the number of different sources of 
revenue enumerated in the constitution, the real burden of providing for the 
expenditures of the federation devolved very largely upon one of them — 
namely, the federal customs.” (“ Government and Politics of Switzerland 
by Brooks, pp. 180-181.) 

The history of currency and coinage in Switzerland is interesting. By 
the Constitution of 1874, the federation was given the power to regulate by 
law the issue and redemption of bank notes, but it was specifically prohibited 
from creating a monopoly for the issue of such notes. This left the numerous 
banks chartered by the cantons actually in control of the field. In 1880, 
advocates of a national bank endeavoured to amend the constitution by 
initiative, but were unsuccessful. Eleven years later the movement succeeded. 
In its present form, Article 39 of the Constitution confers the right to issue 
bank notes and other similar paper money exclusively upon the federation. 

A national bank with headquarters in Bern and Ztirich was opened in 
1907. As the agent of the government in its di&cult tasks of war finance, 
particularly in floating the mobilisation loans, the new national bank has 
proved itself one of the strongest foundation stones of the whole federal struc- 
ture.” (Brook, op,, cit., p. 194.) 

Under Article 38, the federation alone has the-right Wsbih'^nSbndy. -i 
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ATXSTBrA.-HtnirGA3lY, 

(Between 1867 and World War t) 

As already mentioned, during this period Austria and Hungary were 
Separate States with a common monarch and a common administration in 
respect of foreign affairs, defence and finance. Except for a few insignificant 
matters, such as the lease of State property, the sale of old material and the 
profits of the powder monopoly, the only direct source of revenue belonging 
to the joint government was the customs tariff, which rested upon a treaty 
made between the two countries for ten years at a time in the form of identical 
Acts of the two Parliaments. Side by side with the budget of each State, 
there was a common budget which comprised the expenditure necessary for 
the common affairs. The revenues of the joint budget consisted mainly 
of the net proceeds of the customs and the quota or the proportional con- 
tributions ot the two States. This quota was fixed for a period of ten years 
and generally coincided with the duration of the customs treaty. Until 
1897, Austria contributed 70 per cent and Hungary 30 per cent of the joint 
expenditure remaining after deduction of the yield from customs and other 
common revenues. Subsequently, Hungary’s quota was slightly increased 
and in 1907, it was a little over 36 per cent. 


Sib Basil BlaokStt’s vbbdiot on Pbovinoial Contributions in In© ia 

UNDBB THB MbSTON A WARD. 

" Ever since the reforms were inaugurated, the provincial contributions 
have been a mUlstone round the neck both of the Central Govermnent and of 
the Provincial Governments, poisoning their mutual relations and hampering 
their every action. Their quality, even more than their amoimt, has strained 
the resources of the giver and the patience of the recipient. They have brought 
curses, not blessings, both to him who has given and to him who has taken.” 
[Budget Statement (1927-8).] 





DEMOCRATIC EXECUTIVES 

INTRODUmON 


This pamphlet consists of notes on the type, nature and functions of the exe- 
cutives in ten democratic States : the United Kingdom, Canada, Australia, South 
Africa, Ireland, U.S.A,, Switzerland, U.S-S.K., Sweden and Austria-Himgry 
before its break-up at the end of the first World War. 

For each of these countries, the composition of the executive, the manner of its 
formation, its relation to the head of the State and its relation to the Legislature 
are given. 

It will be seen that the executives in six of the ten States are of the British 
responsible t37pe. Their chief characteristics are (1) that they are composed of 
leaders of a party or a coalition of parties ; (2) the dominance of the Prime Miiustor ; 
(3) dependence on the majority of the Legislature, and (4) collective responsibility. 
In spite of different constitutional provisions, the head of the State in these oases 
acts upon the advice of the executive except when it has lost the support of the 
Legislature, when he has to replace it by another which has that support. Even 
in such oases, he normally takes the advice of the outgoing ministry. 

The constitution of the executive in the U.S.A. is entirely different in all rcspocts 
except that the President dominates over his colleagues even more than the Prime 
Minister. There is no collective responsibility and neither the President nor the 
other members of the executive can be removed from of&ce by any adverse vote of 
the Legislature. 

The executive in Switzerland is midway between the two. It is elected by the 
Legislature but holds ofSce for a fixed period. It sits in the Parliament but is not 
responsible to it. There is no person who dominates it like the Prime Ministoi of 
Britain or the President of the U.S.A. There is no strict collective respo.isibility 
but the executive normally acts as a team. 

In the U.S.S.R., the executive is elected by the Supreme Soviet and is res- 
ponsible to it and, when it is not in session, to the Presidium. Here collective respons- 
ibility seems to be enforced not so much by the constitution as by the dominating 
influence of the Commmiist Party. 

A description of the executive of Austria-Hmigry under the Compact of 1867 
has been added, because it was a curious instance of an executive without a 
Legislature. 


Chapter 1 

THE UNITED KINGDOM 

The conduct of general executive business as well as the superiirtendence and 
control of the executive branches of Government and of the various departments 
of public administration is vested in the Cabinet. It is a body of party politicians 
selected from among the members of the party or group of parties which has a 
majority in, the House of Commons. It is increasingly recognized, although there 
Jxave been exceptions to the rule, that the Prime Minister must be in the House of 
Commons, as the Govemmeut owes responsibility to fchat House alone. The 
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composition of that House determines the nature of the Government. Until 
recently, the office of Prime Minister was unknown to law and the holder of that 
office was always holding a ministerial position, normally that of the First Lord of 
the Treasury. In the Ministers of the Crown Act, 1937, statutory recognition has 
been given to this office. The choice of the Prime Minister is made by the King 
and the nature of the choice necessarily depends upon the state of parties in the 
House of Commons. The simplest case is that in which a party has a clear majority. 
The Government must clearly be formed out of that majority and if it has a recognized 
leader he will be the Prime Minister. The other members of the Government are 
not elected by the House of Commons. They are chosen by the Prime Minister. 
This does not mean that the Sovereign may not have considerable influence. Royal 
influence has even kept individuals out of office altogether. But as against the King 
the Prime Minister has the final word. He must have a Government which can 
work together and which can secure the support of the House of Commons. If he 
says that for this reason he must have the assistance of a certain person, the King 
must either give way or fii^d another Prime Minister. The King cannot commission 
another member of the same party ; for that is to interfere with the internal affairs 
of the party and is contrary to precedent. He must, therefore, find another party 
which can secure the support of the House of Commons and it must be a strange 
House that is willing to support two alternative Governments. Though tlje Prime 
Minister nominates or technically recommends, it is the King who appoints. Conse- 
quently, though a new Prime Minister may recommend that one Miixistor be 
superseded by another it is not necessary for him to recommend that the existing 
Minister be reappointed. That Minister remains in office until his appointment l^is 
terminated. Though the right of choice of colleagues rests with the Prime Minister, 
he has to secure a coherent Cabinet. For this purpose consultations with other 
members of his Party are usually inevitable. Consequently, the Prime Minister’s 
free choice applies generally only to the less important Cabinet posts and to minor 
offices. But here again ho has to consider the views of the heads of departments. 
The practice is that the Prime Minister makes the appointment, but he consults 
the Minister under whom the junior Minister will work. The Prime Minister’s 
free choice is further limited by the necessity of allocating offices betweeix the House 
of Commons and the House of Lords. It is provided by law that not more tha”» six 
Secretaries of State nor more than seven Under-Secretaries of State shall sit in the 
House of Commons. But the Chancellor of the Exchequer, the Financial Secretary 
to the Treasury, Parliamentary Secretary and junior Lords of the Treasury and the 
Financial Secretary to the War Office are usually in the House of Commons. The 
Lord Chancellor must be in the House of Lords, whether a peer or not. In practice 
he is always made a peer. If the head of a department is in the House of Lords, 
his Under-Secrotary or Secretary must be in the House of Commons. The few 
heads of departments in the House of Lords are supported by the ItoVd President 
of the Council, the Lord Privy Seal or the Paymaster-General (if any of these is a 
peer) and by the Chief Household officers. The responsibility of answering for the 
various unrepresented departments is divided among the holders of these offices. 

Ihe House of Commons is suspicious of minister without portfolio. The ii).sti- 
tution is less necessary in the British than in most Cabinets. For the Lord Privy 
Seal has no administrative duties ; the functions of the Lord President of the Council 
and the Chancellor of the Duchy of Lancaster are light ; and the work of the First 
Commissioner of Works is not heavy. Thus the Kme Minister has at his disposal 
three or four offices which can be fined by statesn^n whose advice in the Cabinet 
is desired but who are unwilling or unable to undertake heavy administrative work. 
Ministers without portfolio are, nevertheless, not unknown* 

All the members of Government are not members of the Cabinet. In filling 
the offices, the Prime Minister has to determine who shall be in the Cabinet. The 
Lord President of the Council, the Lord Privy Seal, the eight Secretaries of State, 
the Chancellor of the Exchequer, the Presidents of the Board of Trade and Education, 
^he First Lord of Admiralty and the Ministers of Health, Labour and Agriculture 



and fisheries are always in the Cabinet. Twenty is now the minimum. Strictly, 
it is not necessary to take the King’s pleasure as to the promotion of a mmister to 
Cabinet rank. The Cabinet is not a local entity and Cabinet rank is not due to 
an office. He is invited to attend by a purely informal note from the Prime 
Minister. For the Cabinet is merely a private meeting of the more important 
Ministers. It is, however, the rule that Cabinet Ministers should be sworn 
of the Council so as to apply to them the Privy Councillor’s oath. Since this involves 
an appointment the King’s consent must be obtained. Whatever the number of 
the Cabinet, or of the Ministry as a whole, there is joint and undivided responsibility 
to Parliament. A Minister can never plead that he was ignorant or unaware of 
what his colleagues were doing. The first mark of the Cabinet is united an d indivisible 
responsibility. There is political homogeneity which is accompanied by the ascend- 
ency of the Prime Minister. A Minister who is not prepared to defend a Cabinet 
decision must resign. Questions are sometimes lefb as “open questions,” so that 
any Minister may vote or speak as he pleases. The Sovereign is excluded from the 
meetings of the Cabinet. When the retiring Prime Minister goes out of office the 
whole Cabinet is dissolved. The consequence is that all ministerial offices are 
placed at the Prime Minister’s disposal. This is so even if the new Prime Minister 
is the “ old” Prime Minister, that is when the Prime Minister is commissioned to 
form a new Government. This however does not mean that all offices are immedi- 
ately vacant. It means only that the King, on the Prime Minister’s advice can 
exercise his legal right to dismiss the holder of any office held at the pleasure of the 
Crown . All the members of the Cabinet continue to hold their offices for transac- 
tion of current business until their successors are appointed. 

The Government is responsible to the House of Commons. Responsibility 
does rot mean that every Government act has to be reported to and approved 
by the House of Commons. The Government needs express Parliamentary approval 
for its legislative proposals and most of its expenditure. It has to seek approval, 
too, of most of its proposals for taxation. It is called upon to explain and justify 
its administrative poHoy. If the House of Commons clearly shows that it does not 
propose to support the Government — ^if, that is, the Government has lost the “confi- 
derce of the House” — ^it must resign or dissolve Parliament, both because of con- 
stitutional conventions and because Government without constant parliamentary 
support is legally impossible. It must not be thought, however, that a single 
defeat necessarily demands either resignation or dissolution. Such a result 
follows only where the defeat implies loss of confidence. What the Government 
will treat as a matter of sufficient importance to demand resignation or dissolution 
is, primarily, a question for the Government. The opposition can always test the 
opinion of the House by a vote of no-confidence. Minority Goveinments are more 
commor than is commonly supposed. They are mrdoubtedly weaker than majority 
Governments. But they are not so weak that they camrot govern. And a Govern- 
ment without a majority is not entirely disarmed. It still possesses the weapon 
of dissolution. 

British Governments are in fact expected to govern. If necessary they are 
expected to act even when they have no legal powers. They can rely on their 
majorities and on the common-sense of the House to ratify their acts. There is 
and can be no limitation to retroactive legislation. 

An able monarch can have a considerable influence on the policy of the Govern- 
ment. He is in close touch vrith the Prime Minister and he reads the Cabinet minutes. 
He may also have outside sources of information. He can criticize governmental 
proposals and governmental acta. Though he must in the last resort accept a 
Cabinet decision, he is not bound to accept anything less. He can, therefore, 
insist on the submission of any question raised by a department and he can 
raise any question which ought in his opinion to be submitted to the Cabinet. 
He receives and has a right to receive an account of every Cabinet meeting. 
There are, however, certain prerogative powers which he exercises on his ovm 
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responsibility and which may fitly be called personal prerogatives. Exactly what 
they are is by no means clear, for there are difierences of opinion in respect of 
several of them. There is no controversy that he need not accept advice from a 
retiring Prime Minister as to the appointment of his successor or that he need not 
accept advice as to the creation of peers so as to override the opposition of the 
House of Lords. There is controversy as to whether he can dismiss a Government 
or dissolve Parliament when advised to do so. It has also been suggested that he 
could summon Parliament to meet where he pleased. 

There has been no precedent for dismissal of Ministers in modern conditions. 
On the question of dismissal of a Government, the general opinion is that it is not for 
the Bang to intervene except by warnings and protests. It is inevitable that a 
Sovereign who dismisses Ministers or compels them to resign would be regarded as 
the ally of the opposition and as such be made the subject of attack. The King’s 
function is to see that the Constitution functions in the normal manner. It func- 
tions in the normal manner so long as the electors are asked to decide between parties 
at intervals of reasonable length. He would be justified in refusing to assent to a 
policy which subverted the democratic basis of the Constitution by unnecessary and 
indefinite prolongation of the life of Parliament, by gerrymandering of the constitu- 
ency in the interests of one party or by fundamental modification of the electoral 
system to the same end. He would not be justified in other circumstances. 

The King cannot dissolve Parliament without advice. The dissolution involves 
the acquiescence of Ministers. It necessitates an Order in Council and the Lord 
President accepts responsibility for summoning the Council. It necessitates a |)ro- 
clamation and writs of summons under the great seal for which the Lord Chancellor 
accepts responsibility. Consequently the King cannot secure a dissolution without 
‘‘ advice If Ministers refuse to give such advice he can do no more than dismiss 
them. 

There has been no instance during the last 100 years of a refusal of a dissolution 
by the King when advised by the Cabinet. There has been nevertheless a persistent 
tradition that he could refuse if the circumstances arose, but this has been maintained 
only in theory. It can hardly be exercised in practice. 

Chapter II 

VBE DOMINIONS GENEBAIiLY 

1. The Dominions referred to in this Chapter are the Dominion of Canada, the 
Commonwealth of Australia, and the Union of South Africa. They belong to 
three different types. Canada is a Federation in which the units have certain enu^ 
merated powers exclusively to themselves, while the residuary powers, some of 
which are also enumerated for greater certainty, are vested exclusively in the Centre. 
Australia is also a Federation ; but here the Centre has certain enumerated powers 
exclusively to itself ; certain other powers, also enumerated, belong concurrently to 
the Centre and the units ; while the residuary powers are vested exclusively in the 
units. South Africa is not a Federation at all ; it is a Union. Although there is a 
Centre with four units, the units have no excimive powers. They have powers in 
certain specified matters, but subject to the over-riding powers of the Centre, Here 
we are concerned only with the form of the Central Government in each country. 
Nevertheless one aspect of the Provincial Administrations in South Africa deserves 
mention. The Provincial executive authority is vested in an Executive Committee 
consisting of an Administrator appointed by the Governor-General-in-Council and 
four members elected by the Provincial Legislature after each general election. 

2. There are certain features common to all the Dominion Constitutions : 

(1) The executive authority of the Dominion is vested in the King and exer- 
cisable on his behalf by the Governor-General, who in practice is 
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appointed by the King primarily, if not solely, on the advice of the 
Dominion Ministry. 

(2) The Governor-Geneial is advised, or aided and advised, by a Council 

variously called “ the Queen’s Privy Council ” (in Canada) or the 
Federal Executive Council ” (in Australia) or simply “ the Executive 
Council ” (in South Africa). Although the function of “ aid and ad- 
vice ” is legally vested in the whole of the Council, in practice it is 
exercised by a smaller body, namely, the Cabinet of the day. Mem- 
bers of the Cabinet aie, of course, also members of the Council. In 
addition, ej: -Ministers and sometimes persons who Lave never been 
Ministers ax, all (for example, the Speakers of the Legislature in Canada) 
are also members of the Council. Nevertheless, as alreadj^ stated, it 
is only the Cabinet of the day that actually exercises the function of 
aid and advice”. 

(3) A third feature of the Dominion Constitutions, speaking broadly, is that 

though the written Constitution distinguishes functions to be exercised 
by the Governor-General-in-Council from those to be exercised by him 
individually, in practice the distinction has ceased to exist. Thus, in 
the Canadian Constitution, Section 12 makes a distinction in terms 
between the powei*s, authorities and functions exercisable by the 
Governor-General with the advice and consent of, or in conjunction 
with, the Council or any members thereof and those exercisable by 
the Governor- General individually ; and the succeeding sections make 
it clear that certain functions, such as the summoning of the House 
of Commons, filling up vacancies in the Senate, appointing Judges of 
the superior courts in the provinces, assenting to Bills, etc., are to be ex- 
ercised by the Governor-General individually. In the written Australian 
Constitution also there are certain functions vested in the Governor- 
General-in-Council and others vested in the Governor- General alone. 
So too in the written South African Constitution. In practice, however, 
these distinctions have disappeared and conventions have grown up 
whereby the Governor-General almost always acts on advice. 

(4) The important point to note is that the Constitution in fact is often very 

different from the Constitution in theory, A great Canadian Judge 
lecturing on '‘The Canadian Constitution in Form and in Fact 
warned his audience at the outset that much of that Constitution is 
unwritten and that much of what is written is or may be misleading. 

Chapter HI 
CANADA 

Section 11 of the British North America Act provides that “ there shall be a 
Council to aid and advise in the Government of Canada, to be styled ‘ the Queen’s 
Privy Council for Canada and the persons who are to be members of that Council 
shall be from time to time chosen and summoned by the Governor-General and 
sworn in as Privy Councillors, and members thereof may be fron^time to time re- 
moved by the Governor-General.” 

2. In practice, however, the function of “ aid and advice ” is exercised by a 
small group of Privy Councillors — the Cabinet. The constitution of the Cabinet is, 
as in England, based on convention. The main principles are that the Cabinet should 
be chosen only from the political party which commands a majority in the House of 
Commons and that only members of Parliament can hold Cabinet offices. There 
is no statutory or other written prohibition against a non-member being a Minister, 
and instances have been known of a Minister being for a short time without a seat in 
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either House. But the unwritten rule is as stated above. Appointment to all 
Cabinet offices is made by the Governor-General on the recommendation of the 
Premier. It is the right and privilege of the Premier to choose his colleagues and to 
submit these names to the Governor-General for appointment. Every member of a 
Cabinet so chosen must, in the event of death or resignation of the Premier, at once 
resign his portfolio. It is open to a member of the Cabinet before a Government Bill 
is submitted to Parliament to take issue with his colleagues as to the policy embodied 
in the measure or as to its principles or as to details. If his colleagues refuse to 
accept his view and he persists in his opposition, 9 onstitutional usage demands that 
he resign. A Bill submitted to Parliament as a Government measure may — and 
often does — ^involve the fate of the Government. E ver^ member of the Cabinet must, 
therefore, support it in Parliament by voice and vote. There can be differences of 
opinion between members of the Cabinet on open questions.” The difference of 
opinion should not be expressed on any motion whiji originated from the Cabinet. 

3. It is usual for the Premier of the Dominion to summon to his Cabinet men 
who are Premiers of Provincial Governments or leaders of the opposition in Provincial 
Legislatures. Men so summoned to Ottawa are, of course, initially without seats 
in the Dominion House of Commons. If they accept the Premier’s offer, as thej 
usually do, they have to resign their offices in the Provincial Governments and their 
seats in the Provincial Legislatures, and seats have to be found for them in the 
Dominion House of Commons without delay. These are usually secured by persuad- 
ing sitting members to resign on the promise of a nomination to the Senate. 

4. In considering the claims of various candidates for ministerial office, the 
Premier of the Dominion, unlike the Prime Minister in England, has to take into ac- 
count race, religion, and geographical factors. When the total number was 23, three 
were usually assigned to French-Canada and three to Ontario ; at least one was 
assigned to each of the Provinces of Nova Scotia, New Biunswick, Manitoba, 
Saskatchewan, Alberta and British Columbia, and a politician of Irish extraction 
usually represented the English-speaking Eoman Catholic Church. There is also 
a custom, though this is not invariably followed, to assign certain Cabinet offices 
to particular Provinces. The freedom of choice of the Premier has in recent years 
been further restricted by the claims of the financial interests of Montreal and Toronto 
and the tariff interests centering in these cities that they must have a voice in the 
selection of the minister of finance. 

5. All Cabinets contain two or even three ministers without portfolio. These 
ministers are sworn as members of the King's Privy Council of Canada. They attend 
Cabinet meetings and share in the collective responsibility of the Cabinet. The 
appointment of such ministers is often made : — 

(1) to secure for the Cabinet the aid and influence of strong men who are not 

free to devote themselves entirely to politics ; 

(2) to satisfy the claims of a Province which otherwise might not be represented 

in the Cabinet ; 

(3) to honour a man who has claims on the party in power. 


^THE CABINET AND THE LEGISLATURE 

6. The Dominion Legislature is composed of an Upper House,’ styled the Senate, 
and the House of Commons. Senators are, in fact, selected by the Cabinet, al- 
though under the Constitution Act, vacancies are to be filled by the Governor-General ; 
the result is that when a political party is in power for a long time and is then de- 
feated in the House of Commons, its majority in the Upper House may stiU persist 
for a time. By convention, a Ministry can remain in office only so long as it can com- 
mand a majority in the House of Commons. A Ministry must in the beginning hav e 
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a working control of the House, though occasionally it can carry on with amazingly 
little foundation. The rule that any defeat on an issue of importance is fatal is not 
accepted in Canada ; the Government will not be discredited if it announces that it 
regards a matter as of consequence and yet overlooks a defeat. If the control of the 
Legislature passes from the Government, it can choose between resignation and 
dissolution. 


THE CABINET AND THE GOVERNOR-GENERAL 

7. The Cabinet is the de facto Executive of the Dominion. The Governor- 
General, whenever there is a vacancy in the ojQSlce, is appointed by the King primarily, 
if not solely, on the advice of the Canadian Cabinet. In all political matters the 
Governor ‘•General acts only on thve advice of the Cabinet. The Governor-General 
does not preside at meetings of the Cabinet. He can, however, discuss and advise ; 
but if after discussion the Ministry declines to modify its proposed line of action, 
there is normally no option for the Govemor-Greneral but to assent, for the responsi- 
bility belongs to mbisters and not to him. A Governor-General may reject advice 
if he can secure, in the event of the resignation of the Ministry in consequence of his 
action, a new Ministry which will accept responsibility ex post facto for rejection of 
that advice. 


Chapter IV 

COMMONWEALTH OP AUSTRALIA 

The Federal Mmisters aie appointed by the Governor-General. The number 
of Ministers is at present limited to ten and they hold such oflices as the Parliament 
prescribes or, in the absence of such provision, as the Governor-General directs. No 
Minister can hold ofSce for a longer period than three months unless he becomes a 
Senator or a member of the House of Representatives. The power to advise the 
Governor-General is formally vested in the Federal Executive Council ’’ whose 
members are appointed by the Governor-General. The Ministers are all members of 
the Executive Council and for all practical purposes they coiastitute the Council. 
There are in addition Assistant Mmisters who correspond to honorary Ministeis. 

In practice, appointmeiots of Ministers aie made on the initiative of the Prime 
Minister. The number of Ministers drawn from the Senate is usually two. The 
Premier has, of course, to secure the Govemor-Generars approval of his selection, 
but that is a formality, thojgh the Governor-General has the right to object on per-- 
sonal grounds to any unfit person. In the Labour Governments of Australia the 
selection of Ministers is done by the Parliamentary caucus and this extends even to 
the Premier. Li these cases the Premier’s right is reduced to the allocation of port- 
folios, even if so much is conceded. 

As in the other Dominions and the United Kingdom, the unity of the Cabinet 
depends on the personality of the Prime Minister and it follows, therefore, that on 
bis resignation the whole body of his Ministers are held to have resigned and merely 
to be remaining in office until routine business is disposed of and new Miidsters take 
their place. 


CABINET AND LEGISLATURE 

Ministers must possess the confidence of a majority of the House of Representa- 
tives (the Lower House of the Legislature). On defeat in that House on a vital 
issue a Ministry must resign unless it is granted a dissolution. As in Canada, so too 
in Australia, the principle that defeat on any issue of importance is fatal to the Minis- 
try is not rigidly accepted. The Government will not be discredited if it announces 
that it regards a matter as of consequence and yet overlooks a defeat. If the control 
of the House passes from the Government through internal dissension or coalition of 
Opposition elements or other grounds, it can choose between resigrxation and 
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dissolution and normally the latter course is preferred, for the former is regarded as 
an admission of failure. Further, practice has shown that it is a distinct advantage 
to he a party which dissolves and under whose auspices an election is held. 

CABINET AND THE COVER NOR -GENERAL 

As in Canada, the Governor-General, whenevc*r there is a vacancy in the office 
is appointed by the Crown primarily, if not solely, ou the advice of the Cabinet in ^ 
the Commonwealth. The Governor-Goiiercl does not presid*" ovoi business meetings 
of the Cabinet, which are summojied in the name of the Ricnii^'i*. He acts as the 
constitutional head of the Government advised by Mijdsteis. 

That a Governor-General should act on Mi nshcrial advice is admitted in the 
Commonwealth ; but, as in Canada, with an impoi'tant proviso. A Governor-General 
may reject advice if he can s-^oure , in the event of tha resignation of the MiiiLstry 
in consequence of his action, a now Ministry which will accept responsibility eo) post 
facto for rejection of that adduce. 


Chapter V 

UNION OF SOUTH AFRICA 

EXEC/UTIVE 

The Governor-G<nioral appoints his Mijiistors, not exceeding in jiiumber 

to administer such departments of State of the Uniori as the Govern or-Genoral-in- 
Council may establish : they hold office durit)g the pleasure of th^"^ Governor-General. 
No Minister can hold office for a longer period than thref^ mojdhs unless he is or 
becomes a member of either House of Parliament. \Vhen(‘ver any Minister is from 
any cause unable to perform any of the fimctions of his office, the Govomor-General- 
in-Com»cil may appoint any member of the Executive Council (whcth<‘r ho has or 
has not been appointed as a Minister of State) to act for that Minister, cither gejierally 
or in the performance of an,y particular function. 

In law the body in which the pow'cr to tend<‘r advic(‘ to the Gowu'nor-Gcncral 
is vested is the Executive Cotmcil of which the Ministers are also momhors. The 
Ministers of State act in an advisory capacity ojdy in so far as thew are members of 
the Executive Council. The Executive Council is the larger body — ^likt* the Privy 
Council in England — and consists of all those persons who at any time have boon 
sworn in as Executive Councillors, including not only the existing Cabinet Ministers 
but also those of the past. The members of the Executive Council arc never disr 
missed, nor do they retire from the Council. The practice of constitutional gov 3 a- 
ment does not require the attendance of the whole Executive Council to advise the 
Governor-General : indeed such a course would be contrary to all ideas of Govern- 
ment by a Cabinet responsible to an elected Assembly. Only those Executive Coun- 
cillors who are present Ministers of State are summoned to advise the Governor- 
General. Practice has rendered the Executive Council a more or less dormant body 
kept alive only by the phraseology of proclamations and other documents of State. 
In the theory of law the executive power of the Government of the Union is vested 
in the Governor-General acting with the advice of the Executive Council but in prac- 
tice the Cabinet functions as the Executive Council. 

The Cabinet system in the Union of South Afiica follows British precedents in 
every respect. The Governor-General summons the person whom he considers the 
most fitted for the pui^ose and requests him to undertake the task of forming the 
Ministry. The choice is in practice limited to one or other of the persons recognized 
by parliament a^s the leader of the party which commands a majority in the House 015I 
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Assembly. The Premier has imfettered discretion in ohosing a Cabinet. Ministers 
are chosen from party leaders and those members of Parliament who are prominejit 
in party Councils. They are chosen for their administratiye and political skill, or 
because the power and influence which they wield with the electors make them useful 
and necessary elements of a democratic Government. The Premier is undoubtedly 
^ influenced by these considerations as well as by geographical factors such as endeavour- 
ing to give each province some representation in his Ministry. The most striking 
characteristic of South African politics is the remarkable stability of the Ministries. 
There is collective responsibility in the Cabinet. Accordingly, on the resignation of 
the Premier the whole body of Ministers are held to have resigned. 

THB GOVERNOR-GENERAL 

The Governor-General is appointed on a Commission countersigned by the Prime 
Minister of the Union and not by a British Secretary of State. The Union Govern- 
ment is thus solely responsible for the appointment. 

THE CABINET, THE GOVERNOR-GENERAL AND THE LEGISLATURE 

The relations between the Cabinet and the Governor-General arc substantially 
the same as in Canada or Australia ; so too those between the Cabinet and the 
Legislature. 


Chapter VI 
IRELAND 

GOVERNMENT 

The Government consists of not less than seven or more than fifteen members. 
The Prime Minister (Taoiseach) is the master in his Government. He is nominated 
by the Pail (as the Lower House is called) and appointed by the President. The 
Prime Minister, with the approval of the Dail, nominates for appointment by the 
President the other members of the Government. The Prime Minister appoints a 
deputy (Tanaiste) who acts for all purposes in his place if he dies or becomes perma- 
nently incapacitated or is temporarily absent. The Prime Minister, his deputy and 
the Minister in charge of the Finance Department must be members of the Dail. 
The other Ministers must be in one chamber or another, but not more than two in the 
Senate (Seanad). 

GOVERNMENT AND THE LEGISLATtJRE 

2. The Government is declared by the Constitution to be responsible to the Dail. 
It acts as a body and is collectively responsible for the Departments of State adminis- 
tered by the members of the Government. When the Prime Minister resigns from 
office the other members of the Government are also deemed to have resigned from 
office, but the Prime Minister and other members of Government continue in office 
till the appointment of their successors. The Prime Minister can request any member 
of the Government to resign. If he refuses to comply with the request, his appoint- 
ment can be terminated by the President if the Prime Minister so advises. There 
cannot be any change of Government during a period of dissolution. 

3. The Prime Minister must resign if he ceases to retain the support of a majority 
in the Dail unless on his advice the President allows him a dissolution and on the 
reassembly of the Dail he secures the support of a majority in the Dail. 

PRESIDENT 

4. The President is elected by the people. The electorate is the same as that for 
the Dail. The election is by secret ballot on the system of proportional representation 
with the single transferable vote. He holds office for seven years from the date upon 
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which he enters upon his office, unless before the expiration of that period he dies or 
resigns or is removed from office, or becomes permanently incapacitated, such incapa- 
city being established to the satisfaction of the Supreme Court consisting of not less 
th^i five judges. A President is eligible for re-election to that office b\it only once. 
He shall not leave the State during his term of office save with the consent of the 
Government. He may be impeached for stated misbehaviour. A proposal in either 
House of the Legislature to prefer a charge against the Presideirt shall not be enter- 
tained unless upon a notice of motion in writing signed by not less than 30 members 
of that House. Any such proposal shall be adopted by a House only upon 
a resolution of that House supported by not less than " two- thirds of the total 
membership thereof. When a charge is preferred b^ one House, the other House 
shall investigate the charge or cause the charge to be investigated. The President 
shall have the right to appear and to be represented at the investigation of the charge. 
If, as a result of the investigation, a resolution is passed supported by not less than 
two-thirds of the total membership of the House of the Legislature by which the 
charge was investigated or caused to be investigated, declaring that the charge prefer- 
red against the President has been sustained and that the misbehaviour, the subject 
of the charge, was such as to render him unfit to continue in office, such resolution 
shall operate to remove the President from his office. 

GOVHENMENT AND THE PRESIDENT 

5. The powers and functions conferred on the President by the constitution shall 
be exercisable and performable by him only on the advice of the Government, save 
where it is provided that he shall act in his absolute discretion or after consultation 
with or in relation to the Council of State, a purely advisory body composod of ex- 
officio the Taoiseach, the Tanaiste, the Chief Justice* the President of the High Court, 
the Chairmen of the Dail and the Senate, the Attorney-General, any ex-Presiderxt or 
ex-Taoiseach or ex-Chief Justice or ex-Presidont of the Free State, and such other 
persons not exceeding seven as may be appointed by the President, or on the advice or 
nomination of, or on receipt of any other communication from any other person, or 
body. No power or function conferred on the President by any law shall be exercis- 
able by him save only on the advice of the Government. In the event of the absence 
of the President, or his temporary incapacity or failure to exercise and perform the 
powers and functions of his office or any of them, the powers and functions conferred 
on the President shall be exercised and performed by a Commission consisting of the 
Chief Justice (or in his absence the President of the High Court), the Chairman of the 
Dail (or in his absence the Deputy Chairman) and the Chairman of the Senate (or in 
his absence the Deputy Chairman). 

6. As instances of functions which the President may exercise in his absolute 
discretion or must exercise after consultation with the Council of State, we may men- 
,tion the following : The President may in his absolute discretion refuse to dissolve 
the Dail on the advice of a Prime Minister who has ceased to retain the support of a 
majority in the Dail. The President may at any time after consultation with the 
Council of State convene a meeting of either or both of the Houses of tlie Legislature, 
communicate with the Houses by message or address — ^which has received the approv- 
al of Government — on any matter of national or public importance or address a 
message approved by the Government to the nation at any time on any such matter. 
He may after consulting the Council of State but in his discretion ask the Sup- 
reme Court for an opinion on the question of the validity of any Bill which he is asked 
to sign. If the report is unfavourable he must refuse to sign- La the case of a Bill 
carried over the head of the Senate, if, within four days of its passage, a majority of the 
members of the Senate and not less than one-third of those of the Dail petition the 
President to decline signature, he may after con.sultation with the Council of State 
decide that the measure is of such natioal importance that the will of the people 
thereon should be obtained. Thereupon he can sign the measure only if approved 
at a referendum or by a resolution of the Dail passed within 18 months of his decision 
after a dissolution. 
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Chapter VII 
SWEDEN 

EXECUTIVE 

In Sweden the executive power is vested in the King, who, however, acts only in 
Council. In theory, the King possesses an absolute veto ; but in practice, the 
Government is oajrried on in conformity with the views of the Cabinet which in turn 
derives its authority from the support it receives in the Legislature. The constitution 
does not prevent the King from acting against the advice of his Ministers and while 
the King’s decisions must always be comitersigned by the Minister’s signature, it 
does not mean that responsibility has been assumed. If the decision is uncorstitu- 
tional in the opinion of the Minister he must refuse to countersign. Since 1914, the 
King has not even on a single occasion forced decisions not acceptable to his Minis- 
ters. The procedure preseribea by the constitution has, therefore, become a mere 
formality. 


CABINET AND THE LEGISLATURE 

2. The general principle that the Cabinet should have the positive support of 
the majority in Parliament is not observed, nor does the Cabinet secure a vote of con- 
fidence before it begins to fmiction. The Cabinet continues in office so long as it is 
tolerated, and makes room for a now Ministry only when the dissatisfaction of the 
Legislature is manifest. Whel^ a Cabinet crisis occurs, the usual course is for the 
Opposition that has defeated the Cabinet to assume responsibility for the formation 
of a new Ministry ; but occasionally. Parliament is dissolved in order that a new basis 
for the Ministry may be furnished. Sometimes resort has also been had to brief 
Civil Servants Ministries. The Legislature, the Riksdag, has the power to exa- 
mine the function and labours of the Cabinet and to impeach its members. The 
constitution provides for the appointment, in each regular session of the Riksdag, of 
two parliamentary officials whose special task is to supervise, on behalf of the Legis- 
lature, the civil and military administration of the country. These officials receive 
complaints of citizens against Government officials aivd are empowered to have 
recourse to the courts. Jhis manner of safeguarding the rights of the citizen is said 
to be very effective in Sweden. 


CJhapter vm 
SWITZERLAND 

EXECUTIVE 

The executive department of the Swiss Government is the Federal Council, 
It consists of seven members elected by the Federal Assembly acting as a unitary 
body, i.e., the Council of State and the National Council sitting together under the 
Chairmanship of the President of the latter House. Constitutional usage prescribes 
that Zurich and Berne, being among the oldest of the Cantons and having the largest 
population, shall always be represented. A similar right is guaranteed in the same 
manner to Vaud, the largest of the French speaking Cantons. Usage further pre- 
scribes that another Romance Canton besides Vaud shall always be represented. The 
legal term of service of the Councillors is four years. There are seven separate 
affininistrative departments, each headed by one of the Federal Councillors. Iri 
theory, all important executive decisions are made by the Council as a body and the 
Council assumes corporate responsibility for them. In actual practice, hoWeVer, 
many important executive decisions are made by the individual CounciUora. Fur- 
thermore, many activities originally performed by the Council as a body have been 
passed on to specific Councillors and by them to their subordinates. 
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2. In theory, the executive is a servant of the Federal Assembly. This is implied 
in the Assembly’s election of the Federal Council and the Assembly’s use of the 
Council as a sort of Legislative Drafting Bureau. Executive servitude is made still 
more obvious by the Assembly’s supervision over the executive. The executive 
must secure the Assembly’s previous authorization or subsequent ratification 
for all acts relating to foreign nations, armed forces or even the ordinary 
conduct of public administration. The Assembly frequently issues directions in the 
form of resolutions or motions indicating the way in which the Council’s functions 
are to be discharged. Though the Councillors are not members of the Assembly, 
they have the privilege of attending aU plenary legislative sessions or committee 
meetings of the Assembly and participating in the debate. Neither constitution nor 
convention requires the resignation of Federal Councillors, should their policy 
conflict with the Assembly’s. In such a case the Councillors change their policy in 
order to make it conform to the Assembly’s expressed will. 

3. Annually the Federal Assembly designates a member of the Federal Council 
to serve as President of the Confederation and a second member to serve as Vice- 
President. The constitution forbids the re-election of a serving President or Vice- 
President for a second consecutive term. Usually, the Vice-President succeeds the 
President and the two offices rotate among the members of the Federal Council. 
Although the Presidency of the Confederation is an office of some dignity, it has 
none but purely formal prerogatives, the principal one being that of presiding 
over the deliberations of the Federal Council. 

4. In the opinion of two well-known English students, “ the members of the 
Federal Council’ ’ yield to no other government in Europe in devotion to their country, 
in incessant hard work for a poor salary, and in thorough honesty and incorrupt- 
ibility. A diplomatist who knew them well and appreciated their good qualities, 
aptly remarked that they reminded him of a characteristic industry of their own 
country— that of watch-making. For, having to deal with very minute and intri- 
cate affairs, their attention is unremittingly engaged by the most delicate mechanism 
of government, by the wheels within wheels of federal and C(f»fitonal attributes, by 
the most careful balancing of relations between contending sects and churches, 
and by endeavours to preserve the proper counterpoise between two (French and 
German), not to say three (the third being Italian) nationalities. [Adams and 
Cmmingham, “The Swiss Confederation”, p. 38.] 

Chapter IX 


U.S.A. 


EXECUTIVE 

The executive power is vested in the President. He holds office for four years 
audis chosen directly by thepeoplethrough an electoral college of about 630 members 
which is elected by the electors for the Congress from the 48 States, He is the Com- 
mander-in-Chief of the Army and Navy of the United States and all the militia of 
the several States. He has power by and with the advice and consent of the Senate 
to make treaties, provided two-thirds of the Senators present concur. He has also 
power to nominate and to appoint with like consent ambassadors, members of the 
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Cabinet, judges of tlie Supreme Court, and certain other bigli officers. Every bill 
passed by the House of Representatives and the Senate before it becomes lav^ 
must be presented to the President of the United States. If he approves, he signs 
it. Ifnot, he returns it with his objections to the House in which it originated. If 
after such reconsideration .two-thirds of that House agree to pass the Bill in its 
original form, it is sent together with the objections to the other House by which it 
is likewise to be considered. If it is approved by two-thirds of that House, it becomes 
law. The President does not take any initiative in the matter of legislation either 
directly or through his Ministers. All he does is to inform the Congress of the state 
of the nation and to recommend the measures which his experience in administra- 
tion shows to be necessary . This function is discharged by a message which the Presi- 
dent addresses to the Congress, the most important being seJit at the 
beginning of each session. 

CABINET 

2. To assist him in the administration, the President has a Cabinet of ten 
appointed by him subject to the consent of the Senate. Any member of the Cabinet 
may be removed by the President. None of these Ministers can sit or vote in the 
Congress. The most important office in the Cabinet is that of the Secretary of State. 
He is in charge of the State Department, the chief duty of which is the conduct of 
foreign affairs. The other important posts are the Secretary of the Treasury, Secre- 
tary of War, and the Attorney-General who is also the Minister of Justice. The 
Miaiisters are not responsible' to anybody except the President. The Ministers’ 
acts are legally the acts of the President. The Cabinet does not work as a whole. 
It is a group of persons, each individually dependent on and answerable to the Presi- 
dent, but with no joint policy and no collective responsibility except such as results 
from their common subordination to the President. 

3. The President is personally responsible for his acts not to the Congress but 
to the people by whom ho is chosen. He cannot avoid responsibility by alleging the 
advice of his Mu listers, for he need not follow it and they are bound to obey him or 
retire. The adverse vote of the Congress does not affect his position. If he proposes 
to take a step which requires money and the Congress refuses the requisite appropria — 
tion, the step cannot bo taken. Votes of censure will neither compel the President 
nor his Ministers to resign. The President, unless, of course, he is convinced that the 
nation has changed its mind since it elected him, is morally bound to foUow up the 
policy which he professed as a candidate and which the majority of the nation must 
be hold in electing him to have approved. If that policy is opposed to the views of 
the majority of the Congress, it may check it as far as it cair. He has got the right to 
follow his own views aixd principles in spite of the Congress so far as the constitu- 
tion and the funds at his disposal permit. 

4. The President aiad his Cabinet have no rccogjxiaed spokesmen in either House. 
The executive has no opportuixity of leading aixd guiding the legislature and of 
justifying in^debates its administrative acts. Either House of the Congress or 
both Houses jointly can pass resolutions calling on the President or his Ministers to 
take certain steps or disapproving steps they have already taken. The President 
need .not obey such resolutions, need not even notice them. They do not shorten 
his term or limit his discretion. Either House of the Congress can direct a Com- 
mittee to summon and examine a Minister. The Committee can do nothing more 
than question him. He may evade their questions and with impunity tell them that 
he means to take his owai course. The Congress may refuse to the President the 
legislation he requires and by embarrassing him seek to compel his oomplianco with 
its wishes, lix the conduct of foreign affairs the Pi'osident is obliged to bring his 
policy into harmony with the views of the majority of the Senate whoso consent 
by a two-thirds majority is essential to the makiixg of treaties. The Congress can 
control the President to a certain extent by rofusmg supplies on special projects, 

- Ordinary supplies are, however, not withheld. In short, the President cannot be 
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turjicd out of the "V^itc HouSc or deprived of his title tb the otedience of all federal 
ofScials except by a successful iinpeachmeut. 

Chapter X 

U. S. S. R. 

NATURE OP THE UNION 

The U. S. S. R. (Union of Soviet Socialist Republics) is a Federal State formed on 
the basis of volun.tary union by 12 Soviet Socialist Republics. The Centre has wide 
powers ; foreign relations ; national defence and internal security (that is, police) ; 
admission of new republics to the Union ; establishment of the economic plan for the 
Union ; banking, and industrial, agricultural, and commercial enterprises of all Union 
significance ; money, credit, and insurance ; determination of the fundamental 
principles of the use of land and the exploitation of natural resources ; determination 
of the fundamental principles of education and public health ; the organization of 
the judiciary ; and so on. Not only does the enumeration cover a wide field, but 
‘‘the establishment of the economic plan,” which is a Central function, comprises 
almost every aspect of the life of the commimity and offers unlimited opportunities 
for interference with the units, in spite of the fact that the residuary or unennmerated 
powers are vested in them. These have, indeed, “ the right freely to secede from the 
U. S. S. R.”, but any activities in this direction are apparently treated by the Soviet 
Courts as treasonable, so that the practical value of the right is questionable. 

LEGISLATURE 

2. The legislative power of the Union belongs to the Sui)reme Soviet, which is 
elected for four years and consists of two Chambers with equal powers. The Supremo 
Soviet, sitting as a body, elects its “Presidium” coi\sisting of a Chairman, 11 Vice- 
Chairmen, a Secretary and 24 Members. The Presidium appears to be a Standing 
Committee of the Supreme Soviet, exercising the highest powers ; it convenes the 
sessions of the Supreme Soviet ; it dissolves the Supreme Soviet when the two 
Chambers fail to agree ; it holds referendums ; it revokes the decisions and ordervS 
of the Council of People’s Commissars of the Union (the Federal Executive Council) 
and of the units, if they violate the law ; in the intervals between the sessions of the 
Supreme Soviet, it removes from office and appoints People’s Commissars of the 
Union (that is, members of the Federal Executive Council) subject to subsequent 
confirmation by the Supreme Soviet ; it bestows honours and decorations ; it exer- 
cises the right of pardon ; it appoints and dismisses the High Command of the Armed 
Forces ; in the intervals between sessions of the Supreme Soviet, it has power to 
declare war, and at all times to order mobilization, to ratify aiid denounce inter- 
national treaties; and so on* The Presidium — a Committee of the Legislature 
— thus exercises many of the executive powers which in British India are exercised 
by the Governor-General and even more. 

EXECUTIVE 

3. The main executive and administrative organ of state power in the U. S. S. R. 
is the Council of People’s Commissars of the U. S. S. R. This Council is appointed 
by the Federal Legislature — the Supreme Soviet — at a joint session of the two 
Chambers and is composed of a Chairman, a Vice-Chairman, the People’s Commissars 
of the U. S. S. R., the Chairman of the State Planning Commission and several other 
high officials. The composition has been somewhat altered since the adoption of the 
constitution of 1936. The People’s Commissars of the U. S. S. R. are in charge of the 
federal departments (People’s Commissariats of the U. S. S. R.). The People’s Com- 
mi«eariats of the U. S. S. R* are of two kinds. (1) AU-Unioii and (2) Union-republic. 
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The distinction between the two groups is that the first is concerned with what are 
regarded as purely federal matters, while the second deals with questions of joint 
concern to the Centre and the units. The All-Union People’s Commissariats direct 
the branch of state administration entrusted to them over the entire territory of the 
U. S. S. R., either directly or through organs appointed by them. The Union-republic 
People’s Commissariats direct the branch of state administration entrusted to them 
through identically named People’s Commissariats of the units, namely, the Union 
republics, and administer directly only a specific, limited number of enteiprises as 
listed and sanctioned by the Presidium of the Supreme Soviet. The All-Union 
People’s Commissariats are Defence, Foreign Affairs, Foreign Trade, Railways, 
Communications, Water Transport, Heavy Industry and Defence Industry. The 
Union-republic People’s Commissariats are Food Industry, Light Industry, Timber 
Industry, Agriculture, State Grain and Livestock Farms, Finance, Home Trade, 
Home Affairs, J ustice and Health . There have been alterations since the constitution 
was adopted ; in particular, the Republics of the U.S.SR. have been given powers 
in the sphere of foreign relations and defence. The units have the right ‘‘ to enter 
into direct relations with foreign States and conclude treaties with them ” and also 
‘‘ to organize battle units of their own.’’ 

EXECUTIVE AND LEGISLATURE 

4. This Council is responsible to the Supreme Soviet of the U.S.S.R. and account- 
able to it ; and, between sessions of the Supreme Soviet, to the Presidium of the 
Supreme Soviet. The Council of People’s Commissars issues decisions and orders 
on the basis of and in fulfilment of the laws in force and controls their execution. 
Decisions and orders of the Coimcil of People’s Commissars of the U.S.S.R. have 
obligatory force and must be carried out throughout the entire territory of the 
U.S.S.R. The Council has the right, in respect of those branches of administration 
and economy which fall within the jurisdiction of the U.S.S.R., to suspend decisions 
"and orders of the Councils of People’s Commissars of the Union republics and to 
aimul orders and instructions of individual People’s Commissars of the U. S. S. R. 

Chapter XI 

AUSTRIA-HUNGARY 

[JJTider the Compact of 1867 arid sup'plementary statutes.^ 

The union was a political curiosity ; it was not due to any ties of affection or 
loyalty to a common Fatherland, but rather to a fear of absorption by Germany 
or Italy in the case of Austria and by Russia in the case of Hungary. 

2. There was a common monarch — ^Emperor of Austria and King of Hungary. 
He supervised the administration of matters common to both countries and appointed 
Ministers for the purpose. 

3. The two units had a common army, a common direction of foreign affairs, 
and a terminable customs union. The Ministers of the Union were not responsible 
to any Central Legislature, for there was hardly any such Legislature. Even the 
customs tariff was enacted in the form of identical Acts of the Legislatures of the two 
units functioning separately. Besides the separate territories of the two units, 
there was joint territory ; even for this, apparently, there was no joint Legislature. 

EXECUTIVE 

4. For the administration of the common affairs, there were three joint Miiristers : 
the Minister of Foreign Affairs, the Minister of War, and the Minister of Finance. 
It must be noted that the authority of the joint Ministers was restricted to common 
affairs and that they were not allowed to direct or exercise any infiuence on affairs of 
government affecting separately one of the halves of the monarchy. The Minister 
of Foreign Affairs conducted the international relatiojis of the dual monarchy and 
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concluded international treaties, but commercial treaties and such State treaties 
as imposed burdens on the State or parts of the State or involved a change of territory 
lequired tlie prelimiimry assent of both units. The Minister of War was the Head 
for the adiuijustratiou of military affixirs, except those of the special armies of the two 
units. But the supreme command of tlie army was vested in the Monarch who had the 
’|)ower to take all measures regarding the whole army. It followed, therefore, that 
tlie total armed ])ower of the dual monarchy foimed a whole under the supreme 
command of the Sovereign. The Ministoi of 'Finance had charge of the finances 
of common affaiis, piepared the joint budget and administered the joint State debt, 

5. The joint executive was in some measxires '^responsible” to a deliberative 
body whose function was practically confined to voting supplies and controlling the 
administration by examining the accounts, addressing interpellations, and the like. 
Even this body consisted of two halves sitting separately except in the single case of a 
difference of opinion. Each half or delegation contained 60 members and at a 
joint session, the number present £voin each had to be the same, any excess being 
excluded l)y lot. The Ministers could be impeached by a concurrent vote of the 
two halves. As the Hungarian delegation was almost solidly Magyar while the 
Austrian delegation was split up into various groups (Germans, Poles, etc.), this 
system, in practice, gave an advantage to Hungary. Indeed, it used to l>e said that 
llungary enjoyed 70 per cent, of the power in the Empire for 30 per cent, of the cost, 
(In regard to the expenses of the joint monarchy, the arrangement was that they 
should be defrayed, as far as possible, out of the joint revenue, and that any balance 
should be paid, 70 per cent, by Austria and 30 per cent, by Hungary, that being about 
the ^atio of the sums raised in 1867 by taxation in the two countries. The original 
arrangement was valid for ten years, but continued, with slight modifications, for a 
much longer period.) 

6. Hungary had in fact a privileged position : she paid 32 per cent, of the expenses, 
furnished 44*1 per cent, of the troops, was given 50 per cent, of the power by lav^, 
and had 70 per cent, of the power in practice. Apart from this feature, the arrange- 
ment furnishes a curious instance of a joint Executive without a joint Legislature 
and of a supply-voting body distinct from the law-making body. Although owing 
to political necessity, the arrangement was made to work for nearly fifty years, 
the machinery was clumsy and required for its management an infinite amount of 
tact and skill. Government was, in fact, an endless series of compromises between 
legislative bodies belonging to different races jealous of each other. 
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SAFEOUAEDS POE MUTOEITIES 
Canada 

Written Constitution 

Section 22*. — Of 96 members of the Senate, Quebec (which is mainly French 
and Eonaan Catholic) is given 24; Ontario (which is mainly British and Protest- 
ant) 24; Nova Scotia, New Brunswick and Prince Edward Island 24; the 
Western Provinces 24. 

This distribution was made by the amending Act of 1915. There is thus 
parity in the Upper House for the 4 main divisions. When the dfstribution was 
made, the area and population figures stood thus: — 


province Area Population 


Quebec .... 









706 

2,003 

Ontario .... 









407 

2,623 

Nova Scotia . 











New Brunswick 









52 

93S 

Prince Edward Island 











Manitoba 











British Columbia 





• 



► 

1,115 

1,715 

Saskatchewan 





• 




Alberta .... 


• 



• 



1 




[The area is in thousands of square railes and the population in thousands.] 


Section 23*. — ^A candidate for Senate from Quebec must have property or 
residence in oonsfliuencij ; elsewhere, residence m Province. In other words. 
Senators from Quebec represent various divisions of the Province; elsewhere 
chey represent their Provinces at large. This is designed to safeguard French- 
Canadian interests of the rural areas in Quebec (Porritt s “Evolution of the 
Dominion of Canada”, pp. 26, 270, 271). 

Section 51*. — ^Eegulates representation in the House of Commons after each 
decennial census, Quebec being always given 65 members and other Provinces in 
proportion to population relatively to Quebec : that is to say, there is assigned 
to each of the other Provinces such a number of members as bears the same 
proportion to its population as 65 bears to the population of Quebec. This 
secures that Quebec’s representation shall not be less than is due to its popula- 
tion. 

* 

Section 92(1)*. — The amendment of the Provincial constitution except as 
reg.nrds the office of the Lieutenant-Governor is a Provincial subject. 

Section 93.— Very important. Eestriction on legislative power of Provinces 
regarding education. Discussed separately. [See p. 3 et seq., iw/ra.] 

Section 94*. — Quebec is not included while Ontario, Nova Scotia, and New 
Brunswick are included in territories for which Parliament of Canada may Tna, kp. 
uniform laws on certain subjects. 


♦See Appendix. 





Section 98*. — ^Judges for Quebec must always be from the bar of Quebec; 
similar provision for other three Piovinces in s. 97 temporary. 

Section 133*. — ^English and French both recognised in the Legislature and 
the courts not only of Quebec but also pf Canada. 

Outside written constitution. 

1. Under s. 41 of the British North Amciica Act, the Pailinment of Canada 
has power to regulate franchise for the Dominion Bouse of Commons. Bu" 
after an unhappy attempt between 1885 and 1898 the Dominion Parliament has 
not exercised the power and has in effect left the matter to the Provincial Legis- 
latures. (Porritt, op, cit., pp, 809, 317^ — 324; Egerton's ' ‘Federations and 
Unions in the British Empire”, p, 133 footnote). This is in accord with federal 
principles. 

2. Under s. 40 of the British North America Act, the Parliament of Canada 
may re-constitute electoral districts. This is usually done at the decennial re- 
distribution of representation. During the Conservative regime of 1878 — 1896, 
tlicre was the most glaring gerrymandering or manipulation of boundaries cl 
constituencies, so as to make them safe for Conservative democracy. In 1903 
the Liberals introduced the practice, since followed, of referring the re-distribu- 
iion hill to a Committee of 7, 4 Government and 3 Opposition, This ended the 
scandals of the gerrymander. Laurier, in introducing the “bill of 1903, said, 
“What we claimed for ourselves when we were in a minority, we are now ready 
to grant to our opponents when they are in a minority’*. Thus the safeguard 
against gerr^^mandering rests on a convention. [Porritt, op, cit., pp. 310^—314.] 

3. It is usual for the Prime Minister of the Dominion to summon to his 
Cabinet Premiers of Provincial Governments or leaders of the Opposition in 
Provincial Legislatures. If they accept the Prime Minister’s offer, as they 
almost invariably do, they must resign their seats in the Provincial Legislatures 
and any offices they may hold in the Provincial Governments. Out of 23 
Ministers (the usual number when Porritt wrote), 3 were assigned to Quebec 
(or French-Canada) ; 3 to Ontario; 1 to each of the Provinces of Nova Scotia, 
New Brunswick, Manitoba, Alberta, Saskatchewan and British Columbia. 
Th^re is always one English-speaking Boman Catholic, usually a politician of 
Irish extraction from Quebec. 

4. Ministers without portfolio. In some Dominion Cabinets there have been 
as many as 4 Ministers without portfolio. They are all members of the Privy 
Council of Canada. Advantages: — (1) To secure for the Cabinet strong men 
who are not free to devote their whole time to politics; (2) to satisfy the claims 
of a province which might otherwise go unrepresented in the Cabinet. These 
men are entitled to the prefix “Honourable” dor life. Cf. “Rt. Hon.” in Eng- 
land. Such Ministers exist both at the Centre and in the Provinces : in the 
Ontario Ministry of 1912 there were as many as 3 without portfolio. “Distribu- 
tion of Cabinet offices based on geographical considerations and on claims of race, 
religion and special financial and material interests is an innovation on the usages 
and traditions of the cabinets at Westminster. Thet innovation has been 
developed by the differing conditions of Canada and the United Kingdom; by 
the operation of the federal principle ; and by the need for eoneiliatiug assertive 
interests — ^racial and religious — which is as old in Canadian politics as the ill- 
assorted legislative imioxi of Upper and Lower Canada of 1841 — 1867’^ [Porritt, 
op. cit., p. 360]. 

5. Equal distribution of Parliamentary offices between British and French. 

(1) Speal3^^r of the Hpuse of Commons at Ottawa is alternately British and 

French Canadian hy custom. 


*See AppeujQll* " 
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(2) Deputy Speaker, by rules of House, must x)Ob&ess “full and practical 
knowledge of the language which is not that of the Speaker for the time being “ : 
practicall}' , therefore, he must be alternately French and British Canadian. 

(3) Nearly all the offices, important and unimportant, connected with 
Parliament, with the Senate as well as with the House of Commons, are dis- 
tributed ill accordance 'v\ith these rules or usages — i.e. oO — 50. These rules and 
usages are older than Confederation : an equal division of offices of the House of 
Commons is regarded by Quebec as necessary to the preservation of its rights 
and privileges — as necessary as s. 93 of the British North America Act. Even 
in 1920 Quebec had only 65 out of 234 members in the Dominion House of 
Commons, its population was less than one-third that of the Dominion, and its 
contribution to the Dominion revenues less than one-sixth; yet there was this 
distribution of offices. “Practically every party leader in Canada, managed 

Quebec as Sir has managed that province. A little more than an 

equal division of the spoils of office, concessions here and concessions there to 
race and creed, and there you have the statesmanship of Canadian premiers of 
both Conservative and Liberal stripe’’. [Porritt, op, cit., pp. 360, 382-384.] 

Section 93. — A complicated and contentious provision, but unavoidable. The 
section runs thus: — 

“93. In and for each Province the Legislature may exclusively make laws in 
relation to education, subject and according to the following provisions: — 

(1) Nothing in any such law shall prejudicially affect any right or privilege 
with respect to denominational schools which any class of persons have by law 
in the Province at the union. 

(2) All the powers, privileges and duties at the union by law conferred and 
imposed in Upper Canada on the separate schools and school trustees of the 
Queen’s Eoxpan Catholic subjects shall be and the same are hereby extended to 
the dissentient schools of the Queen’s Protestant and Eoman Catholic subjects 
in Quebec. 

(3) Where in any Province a system of separate or dissentient schools exists 
b> law at the union or is thereafter established by the Legisl^ure of the Pro- 
vince, an appeal shall lie to the Governor-General in Council from any act or 
decision of any provincial authority affeetiug any right or privilege of the Prd- 
testant or Eoman Catholic minority of the Queen’s subjects in relation to 
education. 

(4) In ease any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of the nrovisions 
of this section is not made, or in case any decision of the Governor-General in 
Council on anv appeal under this section is not duly executed by the proper 
provincial authority in that behalf, then and in every such case, and as far onlv 
as th<=^ oircumsfaiices of each case require, the Parliament of Canada may make 
remedial laws for the due execution of the provisions of this section and of any 
decision of the Governor- General in Council under this section.” 

Broadly speaking s, 93(1) invalidates a “prejudicial” law: (3) allows an 
appeal to the Governor-General in Council even from a valid law in certain 
eases; (4) gives power to the Dominion Legislature to “execute” th© appellate 
decision by remedial legislation. 

Nature of issues have so tar arisen. 

ri8921 4 C 445. Winnivea v. Barrett and Winnipeg v. Logan. Creation 
of non-sectarian schools at public charge. 

At ’Union (T870). Manitoba Had onlv sectarian schools, Catholic schools for 
Catholics and Protestant, schools for Protestants Ai^ Act of 1890 created non- 
sectarian schools for which all (Oatliolies and Protestants) had to pay. Did 
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this Act jjrejudieii^liy affect “any right or privilege with resj)cct to denomina- 
tional schools which any class of persons had by law or 'practice^ in the province 
at the Union*'? 

Court of Queen's Bench Manitoba answered — ^No. 

Supreme Court of Canada unanimously answered — Yes. 

Privy Council answered — ^No. 

From the mere fact that only sectarian schools were in existence until 1870, 
it cannot legitimately be inferred that there w^as a privilege of never being 
required to support non-sectarian schools. This, at any rate, was the Privy 
Council's view; but the case illustrates that different tribunals may interpret 
the same facts differently. 

[1895]' A. C. 202. Bropky v. A. G, Manitoba . — ^The question was whether 
above Act of 1890 affected any right or privilege of a minority in relation to 
education: not, be it noted, any right or privilege which the minority had at the 
Union (1870), but any right or privilege which the minority had immediate^ 
before the passing of the impugned Act. 

Supreme Court of Canada answered No; Privy Council answered Yee, Besiilt 
of Privy Council's affirmative finding was that an appeal lay to the Govemor- 
Generai in Council from the Act of 1890. [“Provincial authority'’ in s. 93 
British North America Act includes Provincial legislature.'] 

[1917] A. 0. 62. Ofiawa Separate School TrustMs v. Machell . — Appeal 
from Supreme Court of Ontario. The question was whether a circular issued 
by the Education Department of Ontario in 1913 was hit by s. 98(1) and there- 
fore invalid. Circular was designed to restrict the use of French. Both Courts 
held circular valid. 

[Incidentally, Privy Council held that “right or privilege" means “a legal 
right or privilege" and does not include any practice, instruction, or privilege 
of a voluntary character.! Also that “any class oi persons" must be a class 
determined according to religious belief and not according to race or language, 
presumably because of the preceding reference to “denominational schools". 
A class of persons having rights or privileges with reference to denominational 
schools must necessarily be a class belonging to a particular religious denomina- 
tion. 

During the pendency of the case, Ontario passed an Act to “authorise" the 
circular. ]' 

[1917] A. G. 76. Ottawa Separate Schools Trustees v. Ottawa Corpora- 
tion . — The question was whether a certain provision (s. 3 of an Ontario Act of 
1915) empowering the Minister of Education to suspend school trustees was 
valid Sir John Simon's contention was that it deprived the supporters 
Roman Catholics separate schools of their right to elect trustees under the 
Separate Schools Act of 1863. 

Supreme Court of Ontario, agreeing with trial Judge, said provision was 
valid. Privy Council held invalid. 

[19281 A. C. 363 Roman Catholics Separate School Trustees for Tiny (Town 
ship) V. The King . — Contains an elaborate discussion by Lord Haldane of s. 93 
as compared with the corresponding Quebec Resolution (No. 43). The Resolu. 
tion merely invalidated a prejudicial Provincial law; hut the section grants 
relief (by way of appeal to Governor- General in Council) against administrative 
unfairness also. 


♦Tho additional words or nraotice are in^foree so far as Manitoba is concerned. They 
do^ot oecnr in 93 (1) of the British North Ameriiia^Act, 18 $7. 

also C. ^$3, 372 : ri^ts and privileges mnst^^ 4a <^r§ g^en'hylotur. 


6 

The question was whether a number of Ontario laws commencing from 84 
Viot. c, 33 (ss. 36, 40) were invalidated by s. 93(1). 

Trial Judge said — No. 

Ontario Supreme Court said — No. 

Canadian Supreme Court equally divided (3:3). 

Privy Council said — No. 

Decision involved full analysis ot the ‘‘rights and privileges’’ (i.e. those given 
by law) of Homan Catholics re: denominational schools in Ontario prior to 1867. 
History of the development of education in Canada since the end of 18th 
('entury examined. 

j 1928] A. C. 200. Hirsch v. Protestant Board of School OommissionerH 
of ^tontreal . — The question was whether an Act of 1903 of Quebec providing that 
Jews should for school purposes be treated as Protestants and have the same 
rights and privileges and obligations was valid. Question arose on a reference 
made in 1925 by the Lieutenant-Governor of Quebec. 

Supreme Court of Canada — Partly No. 

Privy Council — Partly No. 

Both held Act of 1903 invalid so far as it would confer right of attendance 
at “dissentient schools” upon Jews, as if they were Protestants. 

What is the upshot of all these decisions? 

{K) Questions of detailed interpretation apart, they show that the iss^^ie 
whether a particular religious denomination or religious minority had any rights 
or privileges — “by law or practice” in Manitoba and “by law” elsewhere — at 
a particular date wdth respect to a particular matter (denominational schools 
or education) is regarded as “justiciable”. 

(B) Relief has been given not only against unjust laws (by making them 
void) but also against unjust decisions of any provincial authority (by appeal 
to Crovemor-General in Council). 

(C) Re; interpretation, not© certain principles: — 

(1) In British North America Act “rights or privileges” have been restricted 
to rights or privileges given hy law. 

(2j “Class of persons”, in the context of s, 93(1), has been restricted to 
classes defined by religious belief. 

(3) Eights or privileges exercised by the Roman Catholics of a particular 
area, not bv virtue of being Roman Catholics but by virtue of their numerical 
superiority in the area for the time being are protected. [(1928) A. G. 200]. 

Atl the cases that came to Court were necessarily directed against “pre- 
judicial” laws or circulars ffl917) A. G. 62] or regulations [(1928) A. G. 368] 
and ainied at having them declared ultra vires. 
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Austria-Hangary 

Undeb the Compact of 1867 anb Sctpplementaby Statutes 

The Union was a poiitieal curiobity: it was not due to any ties of affection 
or loyalty to a common Uatherland, but rather to a fear of absorption by G-ermany 
or Italy in the case of Austria and by Bussia in the case of Hungary. 

The two units had a common army, a common direction of foreign affairs, 
and a terminable customs union. The Ministers of the Union were not respon- 
sible to any Central Legislature, for there was no such Legislature at all. 
Even the customs tariff was enacted in the form of identical Acts of the Legis- 
latures of the two Units functioning separately. 

Besides the separate territories of the two Units, there were the districts 
of Bosnia and Herzegovina which w^ere joint territory; even for this, apparently, 
there was no joint Legislature. 

The joint Executive was responsible” to a deliberative body whose function 
was practically confined to voting supplies and controlling the administration 
by examining the accounts, addressing interpellations, and the like. Even 
this body consisted of two halves sitting separately except in the single case 
of a difference of opinion. Each half (delegation) contained 60 members and 
at a joint session, the number present from each had to be the same, any excess 
being excluded by lot. As the Hungarian delegation was almost solidly Magyai 
while the Austrian delegation was split up into various groups (Germans, Poles, 
etc.), this system, in practice, gave an advantage to Hungary. Indeed, it used 
to be said that Hungary enjoyed 70 per cent of the power in the Empire for 30 
per cent of the cost. In regard to the expenses of the joint monarchy, the 
arrangement was that they should be defrayed, as far as possible, out of tho 
joint revenue, and that any balance should be paid, 70 per cent by Austria and 
30 per cent by Hungary, that being about the ratio of the sums raised in 1867 
by taxation in the two countries. The original arrangement was valid for lO 
years, but remained the same to the end except for slight modifications. Hungary 
had in fact a privileged position : she paid 32 per cent of the expenses, fur- 
nished 41 per cent of the troops, was given 50 per cent of the power by law, 
and had 70 per cent of the powder in practice. Apart from this feature, the 
arrangement furnishes a curious instance of a joint Executive without a joint 
Legislature and of a supply-voting body distinct from the law-making body. 
Although the arrangement was made to work for nearly 50 years, the machinery 
was clumsy and required an infinite amount of tact and skill. There was no 
single authority with power to settle anvthine^ and every measure involved 
negotiation between the tWo delegations or the two parliaments and government, 
became in consequence an endless series of compromises between legislative 
bodies belonging to different races iealous of each other The true source of 
power lav in the two parliaments and to these the joint Ministers had no access, 
Only political necessity made this intricate mechanism workable.^ 

[Lowell’s “Governments and Parties in 0o!i^tme(tLtal Europe’ 
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APPENDIX 


Sections of the British North America Act, 1867, rbferrb© to unper the heading 

“Canada”. 

*22. In relation to the Constitution of the Senate Canada shall be deemed to consist of 
thr^ae divisions : 

(1) Ontario; 

(2) Quebec; 

(3) The Maritime Provinces, Nova Scotia and New Brunswick; 

which three divisions shall (subject to the provisions of this Act) be equally represented 
m the Senate as follows ; Ontario by 24 senators ; Quebec by 34 senators ; and the Maritime 
Provinces by 24 senators, 12 thereof representing Nova Scotia, and 12 thereof representing 


In the case of Quebec each of the 24 senators representing that Province shall be 
appointed for one of the 24 electoral divisions of Lower Canada specified in schedule A 
to Chapter 1 of “The Consolidated Statutes of Canada.” 

23. The qualifications of a senator shall be as follows: 

(1) He shall be of the full age of 30 years. 

(2) He shall be either a natural-born subject of the Queen, or a subject of the Queen 
naturalised by an Act of the Parliament of Great Britain, or of the Parliament of the 
United Kingdom of Great Britain and Ireland, or of the Legislature of one of the Provinces 
of Upper Canada, Lower Canada, Canada, Nova Scotia, or New Brunswick, before the 
union, or of the Parliament of Canada after the union. 

(3) He shall be legally or equitably seised as of freehold for his own use and benefit of 
lands or tenements held in free and common socage, or seised or possessed for his own 
us© and benefit of lands or tenements held in franc-alleu or in roture, within the Province 
for which he is appointed, of the value of 4,000 dollars, over and above all rents, dues, 
debts, charges, mortgages and incumbrances due or payable out of or charged on or 
aifecting the same. 

(4) His r^l and parsonal property shall be together worth 4,000 dollars over and above 
his debts and liabilities. 


(6) He shall be resident in the Province for which he is appointed. 

Hi 2 ^ Quebec he shall have his real property qualification in the electoral 

division for which he is appointed, or shall be resident in that division 

(1) Quebec shall have the fixed number of 65 members. 

.. B/k*™ assigned to each of the other Provinces such a number of members 

equivalent to the whole number. exceeding one-half of that number shall be 

reduced unless the ^piopor^on '^hkh^'the^n^W ® ^’^'O'^ince shall not he 

the number of the igg?egate population of the population of the Province bore t<T 

of the number of members fo^ the Province i^ ascerta^ined^^T re-adjustment 

diminished by one-twentieth part or upwards. latest census to be 

Par^ament, shall not take effect until the termination of the then existing 


„ ms-, ,..d. 

for by section 22 ot the said Act are increaaed ir^*'tb™""l‘' r'""" Stooia provided 

comprise the Western Provinces of Minitnha fourth division to 

whiSh four divisions shall- ’ ® Columbia, Saskatchewan, and Alberta, 

be equally rep~ed if ttte^ate t ® ‘^s Act) 

24 senators ; the Maritime Provinces^ and Prilcl ; Quebec by 

representog Nova Scotia, 10 thereof r^presentLa Nel thereof 

^mee Edward Island ; the Western^ ProvinMx Vivc and 4 thereof representing 

Manitoba, 6 thereof representing British Colnmhi-i ^ ^ thereof representing 

ohewan and 6 thereof representing Alberta ” 6 thereof representing Saskat- 



0^, In each Province the Legislature may exclusively make laws in relation to matter^ 
coming within the classes of subjects next hereinafter enumerated j that is to say : — 

(1) The am’endment from time to time, notwithstanding anything in this Act, of the 
constitution of the Province, except as regards the office of Lieutenant-Governor. 

***** 

94. Notwithstanding anything in this Act, the Pailiament of Canada may make piovi- 
sion for the uniformity of all or any of the laws relative to property and civil rights in 
Ontario, Nova Scotia and New Brunswick, and of the procedure of all oi any of the courts 
3n those three Provinces, and from and after the passing of any Act m that behalf the 
power of the Parliament of Canada to make laws in relation to any mattei comprised in any 
such Act shall, notwithstanding anything in this Act, be unrestricted; but any Act of the 
Parliament of Canada making provision for such uniformity shall not have effect in any 
Province unless and until it is adopted and enacted as law by the Legislature thereof. 

98. The judges of the courts of Quebec shall be selected from the bar of that Province. 

133. Either the English or the French language may be used bv any nerson in thw 
debates of the Houses of the Parliament of Canada and of the HouLs of tL Legislate 
both those languages shall be used in the respective records and joimnals of 
those Houses; and eifter of those languages may be used by any person or in any nleadins 

printed and nublighed^ta*Wh'\hwe ^an^g«"** Legislature of Quebec ahall be 
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SAFE6UABDS FOR MINORITIES (R) 

[Except where otherwise indicated, the following extracts are taken from 
“ Constitutional Provisions concerning Social and Economic PoHcy ”, published 
by the International Labour Office, 1944.] 

Polish Mmorities Treaty, 28th J une 1918. 

The following provisions from, the Treaty relating to the Protection of Minori- 
ties between the AUied and Associated Powers and Poland signed at Versailles', 
28th June 1919 were the model for the minority provisions included in the treaties 
of peace with Austria, Hungary, Bulgaria, and Turkey, for the minority treaties 
concluded with Czechoslovakia, Yugoslavia, Rumania, and Greece, and for the 
declarations made by Albania, Lithuania and other states at the time of their 
admission to the League of Nations. 

1. Poland undertakes that the stipulations contained in articles 2 to 8 
of this Chapter shall be recognised as fundamental laws, and that no law, regu- 
lation or official action shall conflict or interfere with these stipulations, nor 
shall any law, regulation or official action prevail over them. 

2. Poland undertakes to assure full and complete protection of life and 
libeirty to all inhabitants of Poland without distinction of birth, nationality, 
language, race or religion. ^ 

All inhabitants of Poland shall be entitled to the free exercise, whether 
public yr paivato, «f any creed, religion or belief, whose practices are not in- 
consStent with public order or pubhe morals. 

7. All Polish nationals shall be equal before the law and shall enjoy the 
•same civil and political rights without distinction as to race, language or 
religion. 

Differences of rel^on^ creed at cemfession shall not prejudice any Polish 
national in matters relating to the enjoyment of civil or political rights, as 
for instance admission to public employments, functions and honours, or the 
exercise of professions and industries. 

No restriction shall be imposed on the free use by any Polish national of 
any language in private intercourse, in commerce, in religion, in the press or 
in publications of any kind, or at public meetings. 

Notwithstanding ^any establishment by the Polish Government of an 
official language, adequate facilities shall be given to Polish nationals of non- 
Polish speech fetf the use of their language, either orally or in writing, before 
the courts. 

8. Polish nationals who belong to racial, reUgious or linguistic minorities 
shall enjoy the same treatment and security in law and in fact as the other 
Polish nationals. In particular they shall have an equal right to establish, 
Manage and conteol at their own expense charitable, religious and social insti- 
tutions, schools and other educaltional establishments, with the right to use 
their own language and to exercise their religion freely therein. 

0. Poland will provide in the public educational system in towns and 
districts in which a considerable proportion of Polish nationals of other than 
Polish speech are residents adequate facilities for ensuring that in the primary 
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schools the instruction shall be given to the children of such Polish nationals 
through the medium of their own language. This provision shall not prevent 
the Polish Government from making the teaching of the Polish language obli- 
gatory in the said schools. 

In towns and districts where there is a considerable proportion of Polish 
nationals belonging to racial, reUgious or linguistic minorities, these minorities 
shall be assured an equitable share in the enjoyment and application of the 
sums which may be provided out of public funds under the State, municipal or 
other budget, for educational, religious or charitable purposes. 

The provisions of this article shall apply to Polish citizens of German speech 
only in that part of Poland which was German territoiy on 1 August 1914. 

10. Educational Committees appointed locally by the Jewish communi- 
ties of Poland will, subject to the general control of the State, provide for the 
distribution of the proI>ortional share of pubhc funds allocated to Jewish schools 
in accordance with article 9, and for the organisation and management of these 
schools. 

The provisions of article 9 concerning the use of languages in schools shall 
apply to these schools. 

11. Jews shall not be compelled to perform any act which constitutes U 
violation of their Sabbath, nor shall they be placed under any disability by 
reason of their refusal to attend courts of law or to perfotm any legal business 
on their Sabbath. This provision however shall not exempt Jews from such 
obligations as shall be imposed upon all other Polish citizens for the necessary 
purposes of military service, national defence or the preservation of public 
order. 

Poland declares her intention to refrain from ordering or permitting elec- 
tions, whether general or local, to be held on a Saturday, nor will registration 
for electoral or other purposes be compelled to be performed on a Saturday. 

12. Poland agrees that the stipulations in the foregoing articles, so far as 
they affect persons belonging to racial, religious or linguistic minorities consti- 
tute obligations of international concern and Shall be pkced under the guarantee 
of the League of Nations. They shall not be modified without the assent of 
a majority of the Council of the League of Nations. The United States, the 
British Empire, Prance, Italy and Japan hereby agfee not to withhold their 
assent from any modification in these articles which is in due form absented to 
by a majority of the Council of the League of Nations. 

Poland agrees that any Member of the Council of the League of Nations 
shall have the right to bring to the attention of the Council any infraction, 
or any danger of infraction, of any of these obligations, and that the Council 
May thereupon take such action and give such direction as it may deem proper 
and effective in the circumstances. 

P(dand further agrees that any difference of opiniou^s to questions of la'fr 
OC ffict arisiiig Out of these articm between the Polish Government and any 
One of the Principal Allied and Associated Powers or any other Power, a Member 
of the Council Of the League of Nations, shall be held to be a dispute of 
an inteinational chatcacter under aitiole 14 of the Covenant of the Leagne OC 
Nations. ']^ Qevmnment hereby consents that any sudh <hi^te 
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shall, if the other party th^eto demands, be referred to the Permanent Court 
of International Justice. The decision of the Permanent Court shall he final 
and shall have the same force and effect as an award under article 13 of the 
Covenant, 


ESTOITIA 

Constitution of 15th June 1920. 

II. Fundamental rights of Estonian Citizens. 

21. The members of minority nationalities within the confines of Esthonia 
may form corresponding autonomous institutions for the promotion of the 
interests of their national culture and welfare in so far as these do not run con- 
trary to the interests of the State. 

The Estonian Cultural Autonomy Law of February 6, 1925.*' 

This law consists of thirty-one paragraphs, of T^ich the first declares the 
autonomous institutions of the national minorities to derive their authority 
from the same Estonian legislation as authorises the establishment of local 
self-governing institutions. Like the latter, the minority institutions can 
act only in accordance with the law of the land. 

Pahi. 2. — ^The competence of the minority autonomous institutions 
includes : 

(a) The organisation, administration and supervision of the public and 
private eduioatiotial establishments of the minority in question. 

(b) The care of the other cultural needs of the minority concerned and the 
administration of institutions and undertakings created to this end. 

The self-administration of the welfare institutions of the minority is regulated 
by a special law. 

Para. 3. — ^The onltnral aut&nomous administration is entitled to enact 
bye-laws, binding on its members, within the sphere defined in Para. 2. 

Para. 4. — ^The public school organisation of the minority is determined 
jointly by the minority-administration and the local authorities concerned, 
and confirmed by the Grovemment on the motion of the Minister of Education, 
who also acts as umpire should the minority-administration and local autho- 
rities disagree. Existing pubUo schools with the language of instruction of 
the minority come under the control of the minority authorities. When a 
minority school is opened, or taken over, the State decides what subsidies or 
other services shall be provided for it by the local authorities. 

Para. 5. — ^The organs of the national autonomy of each minority are its 
Cultural Council and its Cultural Admmistration. Subordinate institutions 
with local competence may also be created. 

Pwra. 6. — ^The financial resources of the autonomous institutions are 
drawn from the following sources : 

(а) Payments and other services made by the State for public elementary 
and secondary schools. 

(б) Similar payments, etc,, made by the local authorities, as decreed by 
the 'State. 


* See “ The Future of Zadia ” by B. Coupland, Fart m, pp. 188 — 188. 
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(c) Subsidies for cultural purposes from the State and autonomous autho- 
rities. 

(d) Public taxes levied, if necessary, on its members by the National 
Council ; the rate and basis of such talxation to be authorised by the Govern- 
ment on the joint motion of the Ministries of Finance and Education. 

Para. 7. — ^The local authorities are released from the obligation to provide 
instruction for the minority wherever the minority itself has assumed this 
duty. 

Para. 8. — ^Under ‘ Minority ’ within the meaning of this law is understood 
the German, Russian and Swedish minorities, and any other minority num- 
bering not less than 3,000 persons. 

Para. 9. — ^Membership of a minority is determined by a national register, 
on which Estonian citizens of the above minorities may enter their names if 
at least 1 8 years of age . Children under 1 8 follow the nationality of the parents . 
If the parents are of different nationality, the nationality of the child is decided 
by agreement between them ; failing such agreement, the child follows the 
nationality of the father. A child reaching the age of 18 must register within 
a year if he wishes to belong to the minority. 

Para. 10 . — ^The names of members are erased from the register (a) on 
death, {b) on loss of Estonian citizenship, (c) on their own request In cases 
(i) and (c) they must fulfil their financial obligations up to the end of the 
current year. Members leaving the register undei (c) may apply for readmis- 
sion ; but the autonomous authorities have the right to refuse the request. 

Para. 11. — Voting members of the minority are registered members of 
full age entitled to vote in communal elections. 

Para. 12 . — ^Membership of the minority does not exempt any pers®' 
from his obligations as a citizen or from his local obUgatioiM. 

Para. 13 . — ^If, for unavoidable reasons, members of a minority make use 
of State or local institutions when they possess such institutions of their own, 
subsidised out of public funds, the minority autonomous institutions must 
defray the cost. 

Para. 14 . — ^The Government may dissolve the Cultural Council, when a 
new Council must be elected within three months. 

Pma. 16 . — ^The minority institutions are dissolved : 

(а) if the Cultural Council so decides, by a two-thirds majority, or 

(б) if the membership of the minority sihks below 3,000, or if the re- 

gistered adult membemhip falls to below 90 per cent, of the total 
of the minority as shown by the last census. 

Para. 16 . — Minorities wishing to set up autonomous institutions inform the 
Goviamment to that effect. 

Parofi. 17 ff. regulate the elections to the first Cultural Council, laying 
d.o\vn a procedure analogous to that of the compilation of ordinary voting lists. 
K Issf than BO pet cent, of the persons roistered as voters take part in the 
eleetioni ho Coondl is elected, and no further application can be mitertained 
for three yearn. If a sufficient number of voters take part in the electaon^ 
the- Presi(teut of t&e appointed for the purpose (designated by tlfe 
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mia{i>rity and confirmed by the Grovemment) arranges for the election of the 
Ooltural Council, which again has to decide whether it wishes to exercise the 
autonomy envisaged. If it does so decide by a two-thirds majority, the State 
declares the autonomy to be in force, and must take all the necessary adminis- 
trative steps within four months. If this majority is not obtained, the Council 
is dissolved, and no further application may be made fw three years. The 
costs of the election are borne by the minority. 

Para. 31 . — In regions where a minority is in a local majority, the State 
may establish a local national-cultural self-government for its subjects who 
are Estonians by nationality. ' 

The explanatory statement which accompanies this law is in many respects 
more interesting, and indeed more illuminating, than the law itself. In a 
preamble it points out how other States, notably Russia, had failed to solve the 
problem of the co-existence of various nationalities within its frontiers. If the 
principle of the equality of rights of aU citizens is to be effective, then every 
member of a minority in a State must have the same possibilities of national- 
cultural development as the majority. And clearly each people knows its 
own cultural needs best. 

Two fundamental acticles of the Estonian constitution are quoted : 

(а) ‘AU Estonian citizens are equal before the law. Differences of 
birth« religion, sex, status or nationality cannot be the cause of any £a,vour or 
discrimination in public life.’ 

(б) ‘Every Estonian dtizon is free- to determine his own nationality. 
If he cannot do this pexiSQiMdfy, the law shaU do so. ’ 

laws guarantee m^bers of minorities instruction in their 
mother-tongues and allow for the possibility of self-government on national- 
cultural matters. 

The Committee set up to elaborate the Cultural Autonomy Law worked 
on certain principles, as follo^$ 

As Estonia was the first State to'woirk diet ksgislation of this kind, and 
had no precedents to work on, the law had to be provisional and general in 
character. 

AU minorities of Estonia must be placed on the same footing, i.e. given 
the same opportunities of cultural development. 

Cultural autonomy is considered in law as a branch of ‘ social self-govem- 
ment ’. It must therefore be under the control of the State, like the local 
self-govenunent institutions. 

It must rest not on the territorial, but on the personal basis. 

A clear distinction must be drawn between the cultural development of 
the minority and its political requirements; this is done by Stxact delimitation 
of the sphere of competence of the national self-govenunent, and by the 
power retained by the Government to dissolve the Cultural Council, if it 
exceeds its powers, and to order new elections. 

‘ Nationality ’ is not taken as identical with ‘ race ’ ; it is determined by 
the fuU declaration of the individual. 

The term ‘ national minority ’ means aU Estonian citizens whose names 
are entered on tho national register. 
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The law is then analysed and commented on. The national autonomous 
institutions possess legal personality, as institutions fulfilling public functions. 
The Grovernment is a supervisory rather than a superior authority, except in 
so far as it has the power to dissolve the Cultural Council. The national 
institutions enjoy, however, complete freedom of action within their 
own sphere of competence. They are completely free in the choice of their 
organs and the election of their officials, and are treated like other State 
institutions in respect of stamp duty, etc. 

The autonomous institutions control both the public and the private 
schools of their members. Their school councils have the same status vis-a- 
vis the Ministry of Education as the local school councils of the local authorities. 
Tlicy have, however, no authority over any schools giving instruction in the 
minority language but established for the benefit of persons other than members 
of the minority. They deal not only with schools but with other cultural 
institutions. 

The organs are ; the Cultural Council and the Cultural Administration. 
As the general principle is personal, the Cultural Council represents all members 
of the minority, wherever domiciled ; but its members are elected on a Icoal 
basis, and subordinate councils may be created to d^al with local problems. 

Entry on the register is a matter for the free decision of the individual ; 
but to prevent abuses the consent of the autonomous authorities is required 
if persons who have voluntarily left the organisation wish to re-register. 

The State has the right and duty to supervise the activities of the ins- 
titutions, and is therefore empowered, if necessary, to dissolve the Council 
and order new elections. The minority may itself close down its own func- 
tions. 

The remainder of the explanatory statement elucidates the final provi- 
sions of the law relating to the system of election. 

HUNGARY 

Ad respecting Bdigion, No. 20 of 1848. 

2. Complete equality and reciprocity, without distinction of any kind, 
are established for all religious denominations recognised by law in this 
country. 


IRELAND 

iyon3t%tut%on^ 1Q3^. 

Religion. 

44. (2) 1® Freedom of conscience and the free profession and practice 
of religion are, subject to public order and morality, guaranteed to every 
citizen. 

2“ The state guarantees not to endow any religion. 

3° The state shall not impose any disabilities or make any discrimination 
on the groimd of religious profession, belief or status. 

4® Legislation providing State aid for schools shall not discriminate 
between schools under the management of different religious denominations, 
nor be such aS to affect prejudicially the right of any child to attend a school 
receiving public money without attending religious instruction at that school 
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5° Every religious denomination shall have the right to manage its own 
affairs, own, acquire and administer property, movable and immovable, 
and maintain institutions for religious or charitable purposes. 

6° The property of any religious denomination or any educational 
institution shall not be diverted save for necessary works of public utility 
and on payment of compensation. 

LITHUANIA 

Constitution of 15 May, 1928. 

VII. The Right of National Minorities. 

74. National minorities of citizens forming a considerable part of the 
body of citizens have the right, within the limits of the laws, autonomously 
to administer their own national cultural affairs — ^popular education, charity, 
material aid — and to elect representative organs in accordance with procedure 
provided by the law, to administer those affairs. 

76. The national minorities mentioned in article 74 have the right, by 
virtue of special laws, ‘to levy taxes upon their members for cultural needs 
and avail themselves of an appropriate portion of the amounts which are 
assigned by the State and autonomous admhiistrations for the needs of edu- 
cation and charity, if those needs are not satisfied by the general establish- 
ments maintained by the State and autonomous administrations. 

Pboportional Repbesentation 

One of the best safeguards for minority rights and interests is the system 
of election by proportional representation with the single transferable 
vote (P.R.) which has already been adopted in a large number of countries. 
Switzerland is a conspicuous example : 

“In the past there were bitter differences, religious and cantonal. 
But for a long period of years now, government has been stable. 
The responsibility for fonning a government rests upon parlia- 
ment ; its first duty is to elect an Executive. The Swiss 
parliament is elected by P.R. 

The late Lord Howard of Penrith, who Was Britain’s representative 
at Berne, Stockholm, Madrid and Washington, and who made 
a study of the working of governments, wrote as follows ; — 

‘Two fundamental requirements of democracy, first that Gov- 
ernment should be an expression of the people’s will and 
secondly that it should work both smoothly and stably 
and not be subject to frequent crises, seem to have been 
met more successfully by the Swiss system than by any 
other in the world.’ {Theatre of Life, Chapter Vll.) 

Sir Samuel Hoare (Lord Templewood) addressing his constituents iii 
Chelsea (26th May, 1944) expressed the viefw that representative 
government might function more satisfactorily in Europe if 
the Swiss rather than the British form of Government Was 
adopted. The New York review Free World organised 
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(August, 1943) an Unofficial round table discussion on the future 
lif Italy. In this discussion, Colonel Randolfo Pacciardi, an 
aiitiVe member of the Left, said : — ‘The frequent crises of the 
Latin democracies, which have so greatly discredited representa- 
tivie dembcracy , can be avoided by a constitutional form like that 
Which has been developed in Switzerland.’ ” [See P. R. Pam- 
phlet No. 91, issued by the Proportional Representation 
Society, June 1945.] 

The subject of proportional representation is important enough to be 
dealt with in a separate pamphlet. 
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PROTECTION OF TRIBAL RIGHTS AND INTERESTS 

[Th© follomag extracts are taken from “ Constitutional Provisions con- 
cemiog Social and Economic Policy” published by t^e International Labour 
Office, 1944.] 

PEBU 

ConstUution of the Bepvhlic of Peru, 29 March 1983, as amended 1936 and 1989. 

Title XI. — The native commumties. 

207. The Indian communities have a legal existence and juridical perso- 
nality. 

208. The State guarantees the integrity of the property of the communi- 
ties . The law shall organise the corresponding register of real property. 

209. The property of the communities is imprescriptible and inalienable, 
except in case of expropriation on account of public utility, on payment of 
compensation. It is, moreover, not attachable. 

210. Neither the municipal councils nor any corporation or authority shall 
intervene in the collection or administration of the income and property of the 
communities. 

211. The State shall endeavour to provide by preference lands for the 
native communities which do not possess them in sufficient quantity for their 
needs, and may expropriate lands in private ownership for this purpose, on 
payment of compensation. 

212. The State shall issue the civil, penal, economic, educatiopal and 
administrative legislation which the peculiar conditions of the natives demand. 

SYRIA 

Constitution of the State of Syria, 14 May 1930. 

Part Y.—Miscellaneoiis provisions. 

113. The affairs of the Bedouin tribes shall be under the direction of a special 
Administration ; its powers shall be the subject of a law, in which considera- 
tion will be given to the special situation of these tribes. 

WESTERN AUSTRALIA 

An Act to further Amend the Constitution Act of 1889, and to Provide for the 

Better Protection of the Aboriginal Mace of Western Australia, 1897. 

5 . There shall be a sub-department, to be called the Aborigines Depart- 
ment, and to be charged with the duty of promoting the welfare of the abori- 
ginal Natives, providhig them with food and clothing when they would other- 
wise be destitute ; providing for the education of aboriginal chil^n (including 
half castes), and in generally assisting in the preservation and well-being of the 
Aborigines. 

******* 

7. It shall be the duty of the Aborigines Department : 

(1) To apportion, distribute and apply as it may seem most fit, the 
moneys by this act placed at their disposal ; 
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(2) To distribute blankets, clothes and other relief to the Aborigines at 
the discretion of the Department ; 

(3) To provide for the custody, maintenance and education of the 
children of Aborigines ; 

(4) To protide as fiar as practicable for the supply of medical attendance, 

medicines, rations and shelter to sick, aged and infirm Aborighies. 

(6) To manage and regulate the use of all reserves set apart for the bene- 
fit of the Aborigines ; 

(6) To exercise a general supervfeion and care over all matters affecting 
the inter^ts and welfare of the Aborigines and to protect them 
against injustice, imposition and fraud. 

1 1 . The Minister may cancel or may direct the cancellation of any contract 
of service between any aboriginal Native and any person who, in the opinion 
of the Minister, is imfit to be an employer of such a Native. 


COOK ISLANDS 

The Oooh Islands Act, 1915. 

The New Zealand Act No. 40 of 11 October 1915, 

Pabt XI — The Native Land Court. 

409. Missdlaneous jurisdiction oj Native Land Court. — In addition to the 
jurisdiction elsewhere conferred upon the Native Land Court by this Act, that- 
Coxirt shall have jurisdiction : 

{a) To hear and determine as between Natives any claim to the owner- 
ship or possession of Native freehold land, or to any right, title, 
estate, or interest in such land or in the proceeds of any aliena- 
tion thereof ; 

(6) To determine the relative interests of the owners in common of 
Native freehold land, whether any of those owners are Natives or 
Europeans ; 

(c) To hear and determine as between Natives any claim to recover 

damages for trespass or any other inju^ to Native freehold 
land ; 

(d) To grant an injmiotion against any Native in respect of actual or 

threatened trespass or other injury to Native freehold land ; 

(e) To grant an injunction prohibiting any person from dealing with or 

doing any injury to any property which is the subject matter of 
any appfication to the Court ; 

(/) To hear and determine any question as to the right of any pmson to 
hold office as an Ariki or other Native chief of any islands 

PaiSd 'SSI.— dSustonmry Land. 

422. Native customs to be recognised. — Every title to and interest in custo- 
mary land shall be determined according to the ancient custom and usage of th®' 
Natives of the Cook Islands. 
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'Pa&s XVI. — Aliemtim of Native land. 

BeetricUons on Alienation 

4M. ********* 

(2) Subject to the provisions of this Act, a Native may alienate or dispose 
of any land or of any interest therein in the same maimer as a European, and 
Native land or any interest therein may be alienated or disposed of in the same 
manner as if it was European land. 

467. Alienation of customary land prohibited. — ^No person shall be capable 
of making, whether by will or otherwise, and whether in favour of a Native or 
of a European or of the Crown, any alienation or disposition of customary land 
or of any interest therein. 

Native Reservations. 

487. Qovernor-Oeneral in Council may establish Native reservations . — 
(1) When any Native land, whether freehold or customary, is owned by more 
than ten owners in common, whether at law or in equity, the Governor-General 
may by Order in Council, on the recommendation of a Judge of the Native Land 
Court, set apart and reserve that land or any part thereof for the common use 
of the owners thereof as a burial-groimd, fishing-ground, village, landing-place, 
place of historical or scenic interest, source of water-supply, chujch-site, 
building-site, recreation-ground, bathing-place, or for the common use of the 
owners thereof in any other manner. 

(2) Any Native land so set aside and reserved is herein referred to as a 
Native reservation. 

48j9. Reservations inalienable. — Land included in a Native reservation 
shaU be inalienable, whether to the Crown or to any other person, and whether 
by will or otherwise ; and no freehold order, partition order, or order of 
exchange shall be made in respect thereof. 

490. Ordinances as to reservations. — The Island Council may make such 
ordinances as it thinks fit for the management and control of any Native 
ifeserVation. 

MisceUaneovs. 

491. Native land not to be taken in execution. — (1) No interest of any person 
jn customary land, and no interest of a Native in Native land, shall be capable 
of being taken in execution or otherwise rendered available by any form of 
judicial process for the payment of his debts or liabilities, whether in favour of 
His Majesty or in favour of any other person. 

(2) Nothing in this section shall affect the operation of any charge to which 
Native land is subject. 

PORTUGUESE COLONIES 

Organic Charter of the Portugrtese Colonial Empire, 15 November 1933. 

Chapter VJlI.rr^Natives. 

231. Substantially identical with article 15 of the Colonial Act, which is in 
the following terms : “ 15. The State guarantees the protection and defence 

of the Natives of the colonies, in accordance with the principles of humanity 
and sovereignty, the provisions of this part and the international conventions 
wfiich are at present in force or may come into operation. 

The colonial authorities shall prevent and punish in accordance with the 
law all abuses against the persons and property of the Natives.” 



232. It shall b© the duty of all the colonial administrative authorities to 
ensure to Natives the exercise of their rights, respect for their persons and 
property and enjoyment of the exemptions and benefits granted them by law, 
to defend them against undue exactions, violence or vexatious proceedings of 
which they may be the victims and to enforce payment of the wages due to 
them. 

233. All the authorities and all settlers shall protect the Natives. It 

be their duty to ensure the preservation and development of the various 
peoples and contribute in every case to the improvement of the conditions 
under which they live ; they shall be bound to support and encomage measures 
for the civilisation of the Natives and for the promotion of their affection for 
Portugal as their Mother Country. 

234. Special attention shall be paid m the administrative division of the 
Colonies to the density of the Native population, its wealth, commercial 
activities and agricultural development. 

236. In every Colony the Native population shall be organised for purposes 
of relief, public administration and military defence, and wherever possible 
the services of the traditional Native authorities shall be utilised in accordance 
with the law, 

236. A general register or census of the Native peoples shall be organised 
and always kept in due form. 

238. The State shall set up public institutions and promote the establish- 
ment of private institutions, both being Portuguese, to protect the rights of 
Natives or for their relief and education. 

239. The ownership and possession of their lands and crops shall be 
guaranteed to the Natives by law under the terms and conditions set fortit, 
therein, and this principle shall be observed in all concessions granted by the 
State and the administration thereof shall be strictly supervised. 

240. The State shall not impose forced or compulsory labour of any kind 
for private purposes on the Natives in its Colonies, nor permit the imposition 
thereof, but shall not hinder them from procuring the means of subsistence by 
work. 

242-243. Substantially identical with articles 18 and 19 of the Colonial 
Act, which are in the following terms 

“ 18. The labour of Natives in the service of the State or in that of ad- 
ministrative bodies shall be remunerated. 

19. The following shall be prohibited : 

(1) All systems under which the State undertakes to famish native la- 
bourers to any enterprises working for their own economic development. 

(2) All systems under which the Natives in any territorial area are compel- 
led to famish labour to the -said enterprises for any consideration ”. 

244. The system of contracts of employment of Natives shall be based on 
the liberty of the individual and the right to fair wages and relief ; the public 
authorities shall intervene solely for purposes of supervision. 

Sole svJb-section . — Natives in the Portuguese Colonies shall be ensured 
liberty to choose the occupation which they prefer, whether they engage therein 
for themselves or for another, on their own land or on land intoned for that 
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purpose in the territories of the Empire. Nevertheless, the State shall re- 
serve the right of guardianship over them and endeavour to guide them to 
methods of work for themselves which will improve their individual and social 
situation. 

246. Attention shall foe paid in the Colonies to the stage of evolution of 
the various Native populations ; special Native codes shall be drawn up, which 
shall lay down for them (subject to the influence of Portuguese pufohc and pri- 
vate law) legal systems in conformity with their various domestic and social 
customs and usages (provided that the said customs and usages are not in- 
compatible with morality, the dictates of humanity or the free exercise of the 
sovereignty of Portugal) and efforts shall be made to bring about their gradual 
improvement. 

SOUTHERN RHODESIA 

Letters Patent providing for the Constitution of Responsible Government. 

1 September 1923, as amended to 22 October 1937. 

40. No conditions, disabilities or restrictions which do not equally apply 
to persons of European descent shall, without the previous consent of the 
Secretary of State, be imposed upon Natives (save in respect of the supply of 
farms, ammurdtion and liquor) by any proclamation, regulation or other instru- 
ment issued under the provisions of any law, imless such conditions, disabilities 
or restrictions shall have been explicitly prescribed, defined and limited in such 
law. 

41. (1) There shall be established a Board of Trustees, which shall consist 
of a chairman, who shall be nominated and appointed by the Secretary of State, 
and two members, one of whom shall be the person for the time being holding 
the office of Chief Justice of the Colony and the other shall be the person for 
the time beiug holding the office of Chief Native Commissioner in the Colony. 

42. (1) The lands known as “ Native Reserves ”, which are fully des- 
cribed in the Schedule to these our Letters Patent, are hereby vested in the 
Board of Trustees, and, subject to the provisions of this section, are set apart 
for the sole and exclusive use and occupation of the indigenous Native iohabi- 
tailts of the Colony. 

(2) Save in the exercise of any right which has been heretofore acquired 
in terms of the mining laws of the Colony, no person other than indigenous 
Native inhabitants of the Colony shall occupy any portion of a Native reserve 
except in accordance with such regulations as may be framed by the Governor 
in Council with the approval of the Secretary of State. 

(3) The power reserved to the High Commissioner in sections 106 and 106 
of “ The Water Act, 1927 ”, and sections 16 and 18 of “ The Native Reserve 
Forest Produce Act, 1929 ”, of the Legislature of the Colony shall remain of 
full force and effect and shall be deemed to be transferred to and vested in the 
Board of Trustees. 

(4) The Governor in Council may make regulations, which shall be sub- 
ject to the approval of the Secretary of State, for the control of aU revenue de- 
rived from the land or other natural resources of the Native reserves and for 
its administration in the interests of the Native inhabitants of such reserves. 

43. (1) Save in any special case, and then only with the permission in 
writing of the Secretary of State, and subject to such conditions as he may 



prescribe, which, shall include adequate compensation in land, no Native re- 
serve or any portion thereof shall be alienated except subject to the provisions 
of this section. 

(2) The Government of the Colony shall retain the mineral rights in the 
Native reserves. If the Government should require any such land for the 
purpose of mineral dovc-lopmeut or as sites of townships or for railways or 
other public works, the GoTOrnor in Comioil may upon good and sufficient 
cause shown, with the approval of the Board of Trustees, order the Natives to 
remove from such land or any portion thereof and^ shall assign to them just 
and liberal compensation in land elsewhere situate in as convenient a position 
as possible, sufficient and suitable for thok agricultuial a,nd pastoral require- 
ments, containing a fair and equitable projiorfion of springs or permanent 
water and, as far as possible, equally suitable for their requirements in all res- 
pects as the land from which they are ordered to remove : 

Provided that Natives shall not be removed from such land for the purpose 
of creating sites of townships unless the Board of Trustees is satisfied that such 
sites are required for tlio development of important mineral discoveries. 

(3) Aliy land wJiich is released from a Native reserve in terms of sub- 
section (2) of this section shall forthwith vest in the Governor, together with 
any revenues accruing therefrom, for the purposes of the public service of the 
Colony, and any land which is assigned to the Natives as compensation, whether 
under sub-section (l)or sub-.section (2) of this section, shall forthwith vest in 
the Board of Trustees and become part of the Native reserves. 

44. It shall be lawful for the Governor in Council, with the consent of the 
Board of Tiustees, to make such adjustments of the boundaries of Native 
reserves as are desirable for the purpose of : 

(а) More clearly demarcating such boundaries by reference to natural 

topographical features or, 

(б) Better administration, 

but in the case of any such adjustment the area of no Native reserve 
shall be materially affected or diminished thereby. 

45. (1) Save in the exercise of any right given or any duty imposed by 
any law of the Cclony or in the execution of the process of a competent coprt, 
no person shall remove any Natives from any kraal or from any land assigned 
to them for occupation except after full enquiry by and by order of the 
Governor in Council. 

(2) If any person contravenes the provisions of the preceding sub-section, 
he shall, in addition to any other proceedings to which he may be liable, be 
guilty of an offence, and on conviction before the H:^h Court of the Colony 
shall be liable to imprisonment, with or without hard labour, for any period 
not exceeding 2 years or to a fine not exceeding £100, or to both such imprison- 
ment and such fine. 

46. No contract for encumbering or alienating land, which is the property 
of a Native and is situated in the European area as defined in “ The Land 
Apportionment Act, 1930 ”, of the Legislature of the Colony, shall be valid 
unless the contract is made in the presence of a magistrate, is attested by him 
and bears a certificate signed by him stating that the consideration for the 
contract is foie and reasonable and that he has satisfied himself that the Native 
understands the transaction. 
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PROTECTION OE TRIBAL RIGHTS AND INTERESTS (II) 

Union of South Afeioa 
The South Africa Act, 1909 

Section 151 . — ^The King, with the advice of the Privy Council, may, on 
addresses from the Houses of Parliament of the Union, transfer to the Union 
the government of any territories, other than the territories administered 
by the British South Africa Company, belonging to or imder the protec- 
tion of His Majesty, and inhabited wholly or in part by natives, and upon 
such transfer the Governor-General in Council may undertake the govern- 
ment of such territory upon the terms and conditions embodied in the sche- 
dule to this Act. 


Sohbdule 

1. After the transfer of the goverronent of any territory belonging to or 
under the ])rotection of His Majesty, the Governor-General in Council shall 
be the legislative authority, and may by proclamation make laws for the 
peace, order, and good government of such territory : Provided that all 
such laws shall be laid before both Houses of Parliament within 7 days 
after the issue of the proclamation or, if Parliament be not then sitting, 
within 7 days after the beginning of the next session, and shall be effectual 
unless and until both Houses of Parliament shall by resolutions passed 
in the same session request the Governor-General in Council to repeal the 
same, in which case they shall be repealed by proclamation. 

2. The Prime Minister shall be charged with the administration of any 
territory thus transferred, and he shall be advised in the general conduct 
of such administration by a Commission consisting of not fewer than three 
members with a secretary, to be appointed by the Governor-General in 
Council, who shall take the instructions of the Prime Minister in conducting 
all correspondence relating to the territories, and shall also under the like 
control have custody of all official papers relating to the territories. 

3. The members of the Commission shall be appointed by the Governor- 
General in Council, and shall be entitled to hold office for a period of 10 
years, but such period may be extended to successive further terms of 5 
■years. They shall each be entitled to a fixed annual salary, which shall 
not be reduced during the continuance of their term of office, and they 
shall not be removed from office except upon addresses from both Houses 
of Parliament passed in the same session praying for such removal. They 
shall not be qualified to become, or to be, members of either House of 
Parliament. Ohe of the members of the Commission, shall be appointed by 
the Governor-General in Council as vice-chairman thereof. In case of 
the absence, illness, or other incapacity of any member of the commission, 
the Governor-General in Council may appoint some other fit and proper 
person to act during such absence, iUness, or other incapacity. 

4. It shall be the duty of the members of the Commission to advise 
the Prime Minister upon aU matters relating to the general conduct of the- 
administration of, or the legislation for, the said territories. The Prime 
Minister, or another Minister of State nominated by the Prime Minister 
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to be bis deputy for a fixed period, or, failing such nomination, the vice- 
chaix'man, shall preside at all meetings of the Commission, and in case of 
an equality of votes shall have a casting vote. Two members of the com- 
mission .shall form a quorum. In case the Commission shall consist of four 
or more members, three of them shall form a quorum. 

.5. 'Any nieiuber of the Commission vho dissents from the decision of 
a majority shall be entitled to have the reasons for his dissent recorded in 
the minutes of the Commission. 

C. The members of the Commission shall have access to all ofiicial 
papers concerning the territories, and they may deliberate on airy matter 
relating thereto and tender their advice thereon to the Prime Minister. 

7. Before coming to a decision on any matter relating either to the 
adraini.slratiou, other than routine, of the territories or to legislation there- 
for, the Prime Minister shall cause the papers relating to such matter to be 
deposited with the secretary to the Commission, and shall convene a meet- 
ing of the Commis,sion for the purpose of obtaining its opinion on such matter. 


8. Where it appears to the Prime Minister that the despatch of any 
communication or the making of any order is urgently required, the commu- 
nication may be sent or order made, although it has not been submitted 
to a meeting of the Commission or deposited for the perusal of the members 
thereof. In any such case the Prime Minister shall record the reason for 
sending the communication or making the order and give notice thereof to 
every member. 

9. If the Prime Minister does not accept a recommendation of the Coror 
mission or proposes to take some action contrary to their advice, he shall 
state his views to the Commission, who shall be at liberty to place on record 
the reasons in support of their recommendation or advice. This record shall 
be laid by the Prime Minister before the Governor-General in Council, whose 
decision in the matter shall be final. 

10. When the recommendations of the Commission have not been accepted 
by the Governor-General in Council, or action not in accordance with their 
advice has been taken by the Governor-General in Council, the Prime Minister, 
if thereto requested by the Commission, shall lay the record of their dissent 
from the decision or action taken and of the reasons therefor before both 
Houses of Parliament, unless in any case the Governor-General in Council 
shall transmit to the Commission a minute recording his opinion that the pub- 
lication of^uch record and reasons would be gravely detrimental to the pubho 
interest. ' 

11. The Governor-General in -Council shall appoint a Resident Commis- 
sioner for each territory, who shaU, in addition to such other duties as shall 
be imposed on him, prepare the annual estimates of revenue and expenditure 
for such territory, and forward the same to the secretary to the Commission 
for the consideration of the Commission and of the Prime Minister. A pro- 
clamation shall be issued by the Governor-General in Council, giving to the 
provisions for revenue and expenditure made in the estimates as finally approv- 
.ed by the Governor-General in Council the force of law. 
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12. There shall be paid into the Treasury of the Union all duties of cus- 
toms levied on dutiable articles imj^orted into and consumed in the territories, 
and there shall be paid out of the Treasury annually towards the cost of ad- 
ministration of each territory a sum in respect of such duties which shall bear 
to the total customs revenue of the Union in respect of each financial year 
the same proportion as the average amount of the customs revenue of such 
territorj" for the 3 completed financial years last preceding the taking effect 
of this Act bore to the average amount of the whole customs revenue for all 
the Colonieb and territories included in the Union received dining the same 
period. 

13. If the revenue of any territory for any financial year shall be insuffi- 
cient to meet the expenditure thereof, any amount required to make good the 
deficiency may, with the approval of the Governor-General in Council, and on 
such teims and conditions and in such manner as with the like a]3proval may 
be dheoted or prescribed, be advanced from the funds of any other territory. 
In default of any such arrangement, the amount required to make good any 
such deficiency shall be advanced by the Government of the Union. In ease 
there shall be a i^urplus for any territory, such surplus shall in the first in- 
stance be devoted to the repayment of any sums prctiouslv advanced by any 
other territory or by the Uiiion CTOvermnenl to make good any deficiency 
in the revenue of such territory, 

14. It shall not be lavful to alienate any land in Basutoland or any land 
forming part of the native reserves in the Bechuanaland Protectorate and 
Swaziland from the native tribes inhabiting those territories. 

15. The sale of intoxicating liquor to natives shall be prohibited in the 
territories, and no provision giving facilities for introducing, obtaining, or 
possessing such liquor in any part of the territories less stringent than those 
existing at the time of transfer shall be allowed, 

16. The custom, where it exists, of holding pitsos or other recognised 
forms of native assembly shall be maintained in the territories. 

17. No differential duties or imposts on the produce of the territories shall 
be levied. The laws of the Union relating to customs and excise shall be made 
to apply to the territories, 

18. There shall be free inter com'se for the inhabitants of the territories 
with the rest of South Africa subject to the laws, including the pass laws, 
of the Union. 

19. Subject to the provisions of tliis schedule, all revenues derived from 
any territory shall be expended for and on behalf of such territory : Provided 
that the Governor-General in Council may make special provision for the ap- 
propriation of a poi'tion of such revenue as a contribution towards the cost of 
defence and other services performed by the Union for the benefit of the whole of 
South Africa, so however, that that contribution ^shall not bear a higher pro- 
portion to the total cost of such services than that which the amount payable 
under paragraph 12 of this schedule from the Treasury of the Union towards 
the cost of the administration of the territory bears to the total customs revenue 
of the Union on the average of the 3 years immediately preceding the year 
for which the contribution is made, 

20. The King may disallow any law made by the Governor-General in 
Council by proclamation for any territory within one year from the date of the 
proclamation, and such disallowance on being made known by the Governor- 
General by proclamation shall annul the law from the day when the dis- 
allowance is so made known. 
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21. Tlie members of the Commission shall be entitled to such pensions 
or superannuation allowances as the , Governor-General in Council shall 
by proclamation provide, and the salaries and pensions of such members and 
all other expenses of the Commission shall be borne by the territories in the 
proportion of their respective revenues. 

22. The rights as existing at the date of transfer of officers of the public 
service emploj^ed in any territory shall remain' in force. 

23. Where any appeal may by law be made to the King in Council from 
any court of the territories, such appeal, shall, subject to the provisions of 
this Act, be made to the Appellate Division of the Supreme Court of South 
Africa. 

24. The Commission shall prepare an annual report on the territories 
which shall, when approved by the Governor-General in Council, be laid before 
both Houses of Parliament. 

25. All bills to amend or alter the provisions of this schedule shall be 
reserved for the signification of His Majesty’s pleasure. 
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PROJECTION OP^WOMBN AND CHILDRE1^ 


INTEODUCTION 

This pamphlet embodies the provisions contained in various Constitutions, 
Charters, and Declarations of Policy relating to the protection oi^omen and 
children and may be of particular assistance to the women-members of the 
Constituent Assembly. Except where otherwise indicated, these extracts are 
taken from a publication of the International Labour Office entitled “ Con- 
stitutional Provisions concerning Social and Economic Policy ”, 1944, 

THE COVENANT OP THE LEAGUE OF NATIONS 

28 June 1919 
Article 23 

Subject to and in accordance with the provisions of international con- 
ventions existing or hereafter to be agreed upon, the Members of the League ; 

(a) will endeavour to secure and maintain fair and humane conditions 
of labour for men, women, and children, both in their own countries and in all 
countries to which their commercial and industrial relations extend, and for 
that purpose will establish and maintain the necessary international organisa- 
tion ; 

lie 4: 4: 

(c) will entrust the League with general supervision over the execution 
of agreements with regard to traffic in women and children. * * * 

THE CONSTITUTION OP THE INTERNATIONAL LABOUR 

ORGANISATION 

28 June 1919 

Sbctioit II — Geneeal Peinciples 

Article 41 

The High Contractiag Parties, recognising that the well-being, physical, 
moral and intellectual, of industrial wage earners is of supreme international 
importance, have framed, in order to further this great end, the permanent 
machinery provided for in Section 1, and associated with that of the League of 
Nations. 

They recognise that differences of climate, habits and customs, of eco- 
nomic opportunity and industrial tradition, make strict uniformity in the 
conditions of labour difficult of immediate attainment. But, holding as they 
do that labour should not be regarded merely as an article of commerce, they 
think that there are methods and principles for regulating labour conitions 
which all industrial communities should endeavour to apply, so far as their 
special circumstances will permit. 
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Among these methods and ‘principles, the follotcing seem to the High Con- 
tracting Parties to be of special and urgent importance : 

8mth. — ^The abolition of child labour and tlio imposition of sucli limita- 
tions on the labour of young persons as shall pormit the continuation of thoir 
education and assure thoir proper physical development. 

Seventh. — The principle that men and wouiou should receive equal 
remuneration for work of equal value. 

Ninth. — Eacli State should make provision for a system oi’ insjK'ction in 
which women should take part, in <irdor to ensuro the euforcemeut t>f the 
laws and regulations for the protection of the ciuplo^'cd. 

Without claiming that these methods and priucqdes are cither (>(>mplote 
or final, the High Oontrac-ting Parlies are of opinion that they tuv well fitted 
to guide the policy of the League of Nations ; and that, il' adoi)tcd by the 
industrial communities who are Members of the Lcaigue, and salcgunrdod in 
practice by an adequate system of sucii ins[)(5ction, they will confer histing 
benefits upon the wage earners of the world. 

OHAETER OF THE UNITED NATIONS 
26 June 1945 

We the peoples of the United Nations determined 
****** 

to reaffirm faith in fuiidjunoutal human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of nations large and 
small 

Have resolved to combine our efforts to accomplish these aims. 
****** 

Article L — The Purposes of the United Nations arc : 

3. To achieve iutoruat ional co-operation in solving intcrnatioual probhuns 
of an economic, social, cultural, or humanitarian character, and in promoting 
and encouraging respec-t for human rights and for fundamental freedoms for 
all without distinction as to race, sox, language or religion. 


EUROPE 

ALBANIA 

Fmiamental Statute of the Kingdoni of Albania, 1 December 1928 
Part Vf— The Rigkxs oe Citizens 

206. The primary education of all Albanian subjects is obligatory and 
the State schools are free. 
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AUSTEIA 


Constitution, 24 April 1934 

(Promulgated by a Proclamation of the Federal Government on 1 May 1934) 

CHilPTEB II — ObNEEAL RliSHTS OE CITIZENS 
He !«« * 

(2) Except as otherwise provided by statutory provisions, women 
have the same rights and duties as men. 

BULGARIA 

Constitution of the Kingdom of Bulgaria, 16 to 28 April 1879 
Division VII — ^Public Education 

78. Primary education is free and compulsory for all subjects of the 
Kingdom of Bulgaria. 


CZECHOSLOVAKIA 

The Constitutional Charter of the Czechoslovak Republic, 29 February 19^0 
Section V — Rights, Libbetibs, and Duties oe the Citizen 

Equality 

10(5(1) Privileges due to sex, birth, or occupation sjiall not bo recognised. 


DANZIG 

Constitution of the Free City of Danzig, 11 August 1020 
Part IT— Fundamental Rights and Duties 
I — Individuals 

72. All citizens of the Free City shall be equal before the law. No legis- 
lation which provides for exceptions shall be admissible. 

Persons of both sexes shall have the same civil rights and duties. 

There shall be no legal privileges or disqualifications due to birth, position, 
or creed. 

79. Marriage as the foundation of family life shall be placed under the 
special protection of the State. It shall be based on the principle of equal 
' rights for both sexes. 

Large families shall have a claim to conijicnsaiury sup])oi‘t. 
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Motherhood shall have a claim to the protection and support of the 
State. 

80. The education of children to physical, intellectual, and social efS- 
ciency is the highest duty and natural right of parents. 

The State shall supervise the execution of these duties. 

81. The Law shall extend similar conditions of physical, intellectual, 
and social development to illegitimate children as for children boni in wedlock. 

82. Young persons shall be protected against exploitation and also against 
moral, intellectual, or bodUy neglect. Provisions for reformatory educ‘ati(»ii 
can be made only by law. 

II — Pttbuc Servants 

90. All citizens of either sex shall be eligible for public appointments, in 
accordance with their qualifications and previous work. * * * 

IV — ^Edttcation and Schools 

102. Education shall be compulsoiy for all. It shall bo afforded 
primarily by the primary school, at which eight years of attendance at least 
shall be required, and also by the continuation or technical schools for young 
persons of both sexes up to the end of their eighteenth year. The maintenance 
of the State schools is the affair of the State ; it may associate the munici])alities 
in these duties. 

Instruction and materials required for education in the primary and c-ou- 
tinuation schools shall be free of charge. 


ESTONIA 

Constitution of 15 June 1920 

II — PTTNlDAMItNTAL EIGHTS OP ESTONIAN CITIZENS 

6. All Esthonian citizens are equal in the eyes of law. There cannot be 
any pubUc privileges or prejudices derived from birth, religion, sox. rank, 
or nationality. In Esthonia there are no legal class divisions or titles. 

12. Science, art, and the teaching of the same are free in Esthonia. Edu- 
cation is compulsory for children arrived at the .school age, and is gratuitous 
in elementary schools. The minority nationalities are guaranteed education 
in their mother tongue. Education is carried out under the control of 
Government. 

in iHi ^ ^ m iHt 


FINLAND 

Constitution of Finland, 17 July 1919 
Title YIII — Education 

80. The principles of organisation of primary instruction and in respect 
to the obligations of the State and municipalities to support primary schools, 
as well as on the subject of compulsory education, shall be determined by law* 
Instruction in the primary schools shall be free to all. 
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GERMANY 


Oonstitutkm of the Oevman Reich of 11 August 1919 
Chapter II. Fundamental Rights and Duties of Germans. 

Section I. The Individual 
109. All Germans are equal before the law. 

Men and women have in principle the same civil rights and duties. 

Privileges or discriminations in public law based upon birth or rank are 
abolished 


Section II — Community life 

119. Marriage, as the foundation of family life and of the preservation 
and increase of the nation, stands under the special protection of the Consti- 
tution. It shall rest upon the equality of rights of both sexes. 

It shall be the duty of the State {Stoat) and of the municipalities to 
maintain the purity, health, and social welfare of the family. Families of 
many cliildren shall have the right to compensatory public assistance. 

Maternity shall have the right to the protection and public assistance 
of the State. 

120. The education of their children for physical, intellectual, and social 
efficiency is the highest duty and natural right of parents, whose activities 
shall be supervised by the political community. 

121. Illegitimate children shall be given by law the same opportuni- 
ties for their physical, intellectual, and social development as legitimate 
children. 

122. Youth shall be protected against exploitation as well as against 
moral, spiritual, or physical neglect. The State (Stoat) and the municipali- 
ties shall make the necessary provisions. 

Protective measures by way of compulsion may be instituted only by 
authority of law. 

128. All citizens without discrimination shall be eligible for public office 
in accordance with the laws and their capacities and merits. 

All exceptional provisions in respect to female officials shall be abolished. 

The principles governing official relationships shall be regulated by national 

law. 


Seot^o'Is’ IV. Education and Schools 

145. Compulsory education shall bo universal. For this purpose the 
elementary school with at least eight school years, followed by the conti- 
nuation school up to the completion of the eighteenth year, shall serve 
.primarily. Instruction and school supplies sliall be free in elementary and 
continuation schools. 



GREECE 


Constitution of 1 {14) June 1911. 

CoirCBBOTNG THE PhbLIO RIGHTS OE THE GeEBKS 

16. Education, which is under the supreme supervision of the State, i.« 
conducted at the State expense. 

Elementary education is obligatory for all, and is given free by the State. 

Private persons and corporations are alloweil to establish private schools 
conducted in accordance with the Constitution and the laws of the Realm. 


IRELAND 
Constitution, 1937 
The Family 

41. (2) 1° Tn particular, the State recognises that by her life wilhin the 
home, woman gives to the State a support without which the common good 
cannot be achieved. 

2° The State shall, therefore, endeavour to ensui’o that mothers shall not 
be obliged by economic necessity to engage in labour to the neglect of their 
duties in the home. 


Education 

42. (4) The State shall provide for free j>rimary education and shall 
endeavour to supplement and give reasonable aid to private and corporat(* 
educational initiative, and, when the public good napiires it, jjrovide otlicT 
educational facilities or institutions with due regard, howc'ver, for the rights 
of parents especially in the matter of religious and moral formation. 


Dbreotivb Peinciplbs on Social Policy 
45. (2) The State shall, in particular, direct its policy towards securing 

(i) That the citizens (all of whom, men and women equally, have the 
right to an adequate means of livelihood) may through their occu- 
pations find the means of making reasonable provision for their 
domestic needs ; 

(4) 1“ The State pledges itself to safeguard with especial care the 
economic interests of the weaker sections of the community, and, where 
necessary,- to contribute to the support of the infirm, the widow, the orphan, 
and the aged, 



7 


2° The State shall endeavour to ensure that the strength and health of 
workers, men and women, and the tender age of children shall not be abused 
and that citizens shall not be forced by economic necessity to enter avoca- 
tions unsuited to theii' sex, age or strength. 


LITHUANIA 

CoTisiitution of 15 May 1928 

11. All Lithuanian citizens, men and women, are equal before the law. 
Special privileges may not be accorded a citizen nor may his rights be reduc- 
ed on account of his origin, religion or nationality. 

IX. — PUBMO EBnCATION 

82. Primary education is compulsory. The law indicates the time and 
procedure for the introduction of compulsory primary education. 

Primary education in schools maintained by the State or by autonomous 
adnainistrations is free. 


Xlll. — Social Sectjeity 

99. The foundation of family life is marriage. Equality of rights of 
both sexes lies at its base. 

Family health and social welfare are protected and maintained by special 
laws. 

Maternity is under the special protection of the State. 


POLAND 

Oonstilution of the republic of Poland, 17 March 1921 
Section V. General Doties and Riohts op CmzEjsrs 

103. Childron without sufficient parental care, neglected with reHj)ect 
to education, have the right to State care ajad aid within the limits to be 
determined by statute. 

Parents may not be deprived of authority over their childron except by 
judicial decision. 

Special statutes determine the protection of motherhood. 

Childi-en under fifteen years of age may not be wage earners ; neither maj 
women be employed at night, or young labourers be employed in industries 
detrimental to their health. 

Permanent em])loymeut of children and young people of school age for 
wage-earning purposes is forbidden. 

■ 118. Within the limits of the elementary school, instruction is compulsory 
for all citizens of the State. A statute will define the period, limits and 
manner of acquiring such education. 
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il9. Teaching in State and self-government schools is gratuitous. 

The State will ensui’e to pupils who are exceptionally able but not well- 
to-do, scholarships for their maintenance in secondary and academic schools. 

Constitidion of the Bepablic of Poland, 23 April 1935 

7. (1) The rights of citizens to exercise an influence on public affairs 
shall be measured by the value of the efforts and merits of which they have 
given proof in the common interest. 

(2) Origin, religion, sex and nationality shall not be reasons for the limita- 
tion of these rights. 


POETUGAL 

'Political Constitution of the Portuguese Republic, 19 March 1933 
Part I — Fundamental Guarantees 
Sboxion I— The Pobt0&iibsb Nation 

5. The Portuguese State is a unitary and corporative Ro])ublic founded 
on the equality of its citizens before the law, the free access of all classes to 
the benefits of civilisation, and the participation of ail the structural elements 
of the nation in its administrative life and the enactment of its laws. 

Sole paragraph. — Equality before the law includes the right of provision 
with public employment in conformity with capability or services rendered 
and does not admit any privilege of birth, titular or other nobility, sex or 
position, subject however, where women are concerned, to difforences due to 
theiiji^turo and the welfare of the family and, in regard to the obligatiou.s 
and privileges of citizens to diflferencos imposed by varying circumstances or 
natural conditions. 


Kbotion II— -Thb Citizens 

8. The following constitute the rights and individual guarantees of 
Portuguese citizens : 

(5) Freedom of education. 

Section IX— BduoatioN, Lnsthuction and National oultbue 

43. The State shall officially maintain primary, (somplomentary, socoiulary 
and high schools, and institutions for advanced education. 

1. Elementary, primary instruction is obligatory and may bo given at 
home, or in private or State schools. 
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National Labour StatiUe, 23 September 1933 
Chapter III — Labour 
(b) Employment of women and children. 

31. The employment of women amd children outside their home shall be 
governed by special provisions in conformity with the requirements of mora- 
lity, health, maternity, domestic life, education and social welfare. 


RUMANIA 

Constitution, 20 February 1938 
Chapter II — Rights op Rumanians 

21. The right to impart instruction is free, subject to the conditions laid 
down by the special laws, and in so far as the exercise of this right is not con- 
trary to morals, public order or the interests of the State. 

Primary education is compulsory. It shall be given free of charge in 
the State schools. 

Constitution, 29 March 1923 
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The civil rights of women shall bo estabhshod on the basis of complete 
equality of the sexes. 


SPAIN 

Labour Charter, 9 March 1938 
Chapter II — RBGuiiATiON op Empboyment 

1. Hours of work ; prohibition of night work for women and children ; home- 
work ; prohibition of employment of married women in workshops and 
factories . — ^The State shall assume responsibility for constant and efftcatious 
action for the protection of the worker, his Ufe and his labour. It shall 
j)laoe suitable restrictions upon hours of work, in order that the working 
day shall not be excessive, and shall safeguard labour by affording it every 
possible guarantee of a protective and humanitarian character. In parti- 
cular, it shall prohibit night work for women and children, regulate home- 
work and set married women free from the ties of the workshop and 
factory. 


Chapter X — Social Welfare and Insurance 

2. Social insurance . — The various branches of social insurance, namely, 
insurance against old age, invalidity, maternity, industrial accidents, occu- 
pational diseases, tuberculosis and unemployment, shall be developed with 
a view to the organisation of a complete system of insm-ance. In the first 
place measures sWl be taken to ensure the provision of adequate superan- 
nuation allowances for aged workers. 
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Chaptbe XII — Peivatb Peopbbty 

3. The family heritage exempt from attachment. — ''J''he State rccognisefa tlie 
family as the natiiral nucleus and foundation of society and at the same time 
as a moral institution endowed with inalienable rights .sujieiior to any positive 
law. As a further guarantee of its maintenance and ctmtinuity the family 
heritage shall be exempt from attachment. 

GonstiPution of the Spanish Republic, 9 December 1931 
Part III 

ChaptbeI— Rights AND Duties of Spaniaejds. Individual and Poli- 
tical ClUAEANTBBS 

25. No juridical privilege may be based u])<>n birth, roiationshij), sex, 
social class, wealth, political ideals or religious belief. 


40. All iSjjaniards, without distinction of sex, arc admishiblo to public 
posts and ofiices according to their merit and capacity, except for sucli dis- 
abilities as the law may specify. 

OiiAPTBE II — Family, Economic Conditions and Cultuek 

43. The family is under tlie 8i)Ooial protection of the titato. Matrimony 
is based on equality of rights for both sexes, and may bo dissolved by mutual 
consent or upon the petition of either of the spouses, with allegation, in such 
case, of just cause. 

Parents are obliged to 8up})ort, assist, educate and instruct their children. 
The State shall supervise the performance of these duties and j)ledgeK itself to 
aid in their execution. 

Parents have the same obligations towards children born out of wedlock 
as to those born in the married state. The civil laws shall regulate tlie invest i- 
gation of paternity. 

No declaration shall be entered in official records or in any register what- 
soever as to the legitimacy or illegitimacy of births or the civil status of the 
parents. 

The State shall aid the infirm and aged and give i)rotcction to mafornity 
and infancy, adopting the “Declaration of Cleneva ” or the charter of the 
rights of children.* 

^ The text of this Declaration prepared by the Savo the Childroa lutematioiial Uzuon is 
cus follows : — 

1. The CHILD must be given the means needed for its normal development, both 

materially and spiritually. 

2. The CHILD that is hungry must be fed ; the child that is sick must nursed ; the 

child that is backward must be helped ; the erring child must be reclaimed ; and 
the orphan and the waif must be sheltered and succoured. 

3. The CHILD must be first to receive relief in times of distress. 

4. The CHILD must be put in a position to earn a livelihood, and must be protected 

against every form of exploitation, 

must be bxo^ht up in the consoiousness tb%t its t^ents are to be used 
% Ihe servioe.of its feUow mem 
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46. Work, in its various forms, is a social obligation and shall enjoy the 
protection of the laws. 

The Republic shall assure to every worker the conditions necessary for a 
fitting existence. Its social legislation shall regulate : cases of insurance for 
ilhiess, accident, unemployment, old age, invalidity and death ; the labour of 
women and young persons, and especially the protection of maternity ; the 
working day and the minimum and family salary rate ; annual holidays with 
pay ; conditions of Spanish workers abroad ; co-operative institutions ; the 
economic and legal relationship of factors entering into production ; the parti- 
cipation of workers in the direction, administration and benefits of enterprises ; 
and everything connected with the protection of workers. 

^ ^ * * 

Primary instruction shall be gratuitous and obligatory. 

»fc * ^ :1s 

CATALONIA (Peovinoe oe Spain) 

Domestic Statute of the Oeneralitat, 26 May 1933 
Paet II. — Social peinciples 

8. The family is under the guardianship of the Oeneralitat. 

Matriinony is based on the equality of rights of the spouses. 

The civil laws shall determine the rights and duties of children. They 
will also lay down rules for the investigation of paternity and the equality of 
cliildi'en born in and out of wedlock. 

11'. Primary education will be obligatory, free and Catalan in language 
and spirit. * * * h> * 

14. Social assistance is a duty of the Oeneralitat. The Oeneralitat will 
provide for assistance in cases of maternity, infancy, old age, infirmity and 
invalidity in collaboration with the social insurance system, with the object 
of providing workers with means to meet the contingencies to which life is 
subject. 


SWITZERLAND 

Constitution of the Svoisa Confederation, 29 May 1874, as Modified up to June 

1931 

ChAPTEE I. — GrENBEAL PEOVISIONS 

27 The Cantons shall make provision for elementary education, which 

must be adequate, and be exclusively under the control of the civil authorities. 
It is compulsory and, in the public schools, free. 

* * * * Hi Hs 

The Confederation wiU take the necessary measures against Cantons which 
fail to fulfil these obligations. 

21a. Subvention shall be granted to the Cantons to aid them in carrying 
out their obligations in respect of elementary education. 

Effect will be given to this provision by legislation. 

The organisation, direction and supervision of elementary schools remain 
within the competence of the Cantons, subject to the provisions of article 27 
of the Federal Constitution. 
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34. The Confederation has the right to mak* imifonn r<‘gulationH coil* 
cerning labour in factories, the liourh of work of adults therein, and the 
protection of workers in unhealthy au<i dangerou« industrit*^. ♦ * ♦ 

64. The right to marry is placed un<l<‘r the proteetloiud" the ('onfe<leration. 

No impediment to marriage ma> t)e bnstsl upon gromwls of religious 
belief, the poverty of either party, tlieir eoiuluet t>r any other considerations 
whatever of a police nature. 

* * * * * * 

Children born before marriage are legitimis'd by th<' Hul)Hi‘<jueut mar- 
riage of their parents. 


TUEKKY 

Constitution of the Turkish Hcpuhlir, 2(f A jtril l*t24 
Sbotion V.— PriiLU* i.av. <»i’ thk Ti'rkh 

87. Primary education is obligatory for all 'I'urks and shall be* gratui- 
tous in the (lovernment schools. 


UNION OF KOVIET SOCIALIKT RKPrBLlC.S 
Conslitwlion {Fundameninl Imw) of the f'nion oj Snriit Snriftl Rtpuhlm 

a Ihmnher Iff, Vi 

Chaptbu X. — Fundambntax RiuM'fH Ani> Di’Tiiea of CmzitNH 

121. The Citizens of the U. H. H, R. have the right to education. 

This right is ensured by universal, iirtupulsory eh-mentary t'llneation ; 
by education, including higher education, being £«•«• of charge ; * * 

122. Women in the U. S. S. R. are aeeonh'd equal rights with men in all 
spheres of economic, State, cultural, social and laditica! life. 

The possibility of exercising these rights is ensumi to women by gnint- 
ing them an equal right with men to work, iiayment for work, rest and leisuK*, 
social insuranoe and eduoatfon, and by State* protection of the Inten'sts of 
mother and child, pre-maternity and maternity leave with full |»ay, ami the 
provision of a wide network of maternity homes, nurRcrit's and kindergartens. 


YUGOSLAVIA 

ConstiMion of the Kingdom of Yugoalama, 3 Sejdmher 1931 

Chjuptbb II.— Elementaky Rights and Di’Tibs ok Ciuzknn 

16. In addition to State public schools, private sehoolK may also bt* 
allowed within the limits of the law- 

Elementary ednoation is compulsory. In the State primary w'IkhiIh it 
is firee. 
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All schools must impart a moral education and develop the civic cons- 
cience in the spirit of national unity and religious tolerance. 

All educational institutions are placed under State control. 

Chapter III. — Social and Economic Provisions 

21. Marriage, the family and children are under the protection of the 
State. 

AMERICA 

UNITED STATES OP AMERICA 

Constitviion of the United States, 17 89 
Amendment XIX 

fWomm Suffrage) 

Section 1. The right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any State on account of sex. 

Section 2. Congress shall have power to enforce this article by appro- 
priate legislation. 


Child Labour Amendment* 

(Not iii Force) 

Section 1. The Congress shah, have power to limit, regulate, and pro- 
hibit the labour of persons under 18 years of age. 

Section 2. The power of the several States is unimpaired by this article 
except that the operation ofState laws shall be suspended to the extent neces- 
sary to give eflFect to legislation enacted by the Congress. 

£ 

Arizona 

Constitution of 1912 

XVIII. 2. No eliild under the age of fourteen years shall be employed 
in any gainful occupation at any time during the hours in which the public 
scliools of the district in which the child resides are in session ; nor shall any 
child under sixteen years of age be employed underground in mines, 
or in any occupation injurious to health or morals or hazardous to 
life or limb, nor in any occupation at night, or for more than eight hours in 
any day. 

Calieornia 
Constitution of 1879 

XX. 17'|. The Legislature may, by appropriate legislation, provide for 
the establishment of a minimum wage for women and minors and may pro- 
vide for the comfort, health, safety and general welfare of any and all em- 
ployees. No i^rovision of this Constitution shall be construed as a limitation 
upon the authority of the Legislature to confer upon any commission now or 
hereafter created such power and authority as the Legislature may deem 
requisite to carry out the provisions of this section. 

*This proposed amendment has boon ratified by 28 States. Ratification on behalf of 
three-fourths of the States is required for the coining into force of an amendment. 
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18. No person shall, on account of sex, be disqualified from entering 
upon or pursuing any lawful business, vocation, or profession. 

Idaho 

Constitution of 1890 

XIII. 4. The employment of children under the ago of fourteen years 
in underground mines is prohibited. 

LOTTISIANA 
Constitution of 1921 

IV. 7. No law shall be passed fixing the price of manual labour, but 
the Legislature, through a commission or otherwise, may establish mini- 
mum wages for and regulate the hours and working conditions of women and 
girls, except those engaged in agricultural pursuits or domestic service. 

XVIII. 5. A mother’s pension shall be maintained in the State. Its 
provisions shall bo determined by the Ligislature. 

7. (1) The Legislature may establish a system of economic security and 
social welfare, which may provide for the following : 

(c) A system for the aid and welfare of mothers and children, which 
may provide : ' 

1. Financial assistance to needy dependent children ; 

2. For promoting the health of mothers and children, including the 

care and t'eatmont of crippled children and children vho are 
suffering from conditions which lead to crippling ; 

3. For the protection and care of homeless, dependent and neglected 

children, and c-hildren in danger of becoming delinquent, 

Montana 

Constitution of 1889 

XVIII. 3. It shall be unlawful to employ children under the age of six- 
teen years of age in underground mines. 

Nebraska 
Constitution of 1875 

XV. 8. Laws may be enacted regulating the hours and conditions of 
employment of women and children, and securing to such em])Ioyc c . a pro- 
per minimum wage. 


New Mexico 
Constitution of 1912 

XVII. 2. The Legislature shall enact laws requiring the proper ven- 
tilation of mines, the construction and maintenance of escapement shafts 
or slopes, and the adoption and use of appliances necessary to protect the 
health and secure the safety of employees therein. No children under the 
age of fourteen years shall be employed in mines. 

XX. 10. The Legislature shall enact suitable laws for the regulation 
of thp employment of^chUdrep. 
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North Dakota 
Constitution of 1889 

XVn. 209. The labour of children under twelve years of age, shall bo 
prohibited in mines, factories and workshops in this State. 

Oklahoma 
Constitution of 1907 

3. The employment of children, under the age of fifteen years, in any 
occupation injurious to health or morals or specially hazardous to life or hmb, 
is hereby prohibited. 

4. Boys under the age of sixteen years, and women and girls, shaU not 
be employed, underground, in the operation of mines ; and, except in eases 
of emergency, eight hours shall constitute a day’s work underground in all 
mines of the State. 

B. Any provision of a contract, express or implied, made by any per- 
son, by which any of the benefits of this Constitution, is sought to bo waived, 
shall be null and void. 


Utah 

Constitution of 1895 

XVI. 3. The Legislature shall prohibit : 

(1) The employment of women, or of children under tho age of fourteen 
years, in underground mines. 

8. The Legislature may, by appropriate legislation provide for the 
establishment of a minimum wage for women and minors and may provide 
for the comfort, safety and general welfare of any and all employees. No 
provision of this Constitution shall be construed as a limitation upon tho 
authority of tho Legislature to confer upon any commission now or here- 
after created such power and authority as the Legislature may deem 
requisite to carry out tho provisions of this section. 

Wyoming 

Constitution of 1889 

IX. 3. No boy under tho age of fourteen years and no woman or girl 
of any ago shall be employed or poimittcd to bo in or about any coal, iron 
or other dangerous mines for the pur]M)SO of employment therein ; pro- 
vided, however, this provision shall not alFect the employment of a boy or 
female of suitable age in an olficc or in the performance of clerical work at 
such mine or colliery. 

Phebto Rioo (Tbebitoby oJf U. S. A.) 

An Act to Provide a Civil Covernment for Puerto Rico and for Other 
Purposes, 2 March 1907 

§737. Bill op bights and bbstbictions 

The employment of children under the age of fourteen years in every 
occupation injurious to health or morals or hazardous to life or limb is 
hereby prohibited. 
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ViBGiN ISI/ANDS (TEBEITOEy OE U. S. A.) 

Organic Act of the Virgin Islands of the United States, 22 J une 1936 

1406g. Bill oe eights and kbsteiotions 

The contracting of polygamoub or ])lnidl maiTiages is prohibited. 

The employment of children under the age of fourteen years in any 
occupation injurious to health or morals or hazardous to life or limb is here- 
by prohibited. 


ARGENTINA 

San Jtjan (Pbovinob oe Argentina) 

Constitution of 10 February 1927 

31. The right to a minimum of economic security is recognised to the 
inhabitants of the Province. To this end the law shall establish : the dura- 
tion of the working day fixed in relation to the requirements of health and 
the state of industrial development and of the development of agriculture 
and stock-raising ; the minimum wage fixed in relation to the cost of living ; 
a system of insurance against sickness, old age, invalidity, and protection 
for maternity, widowhood and destitute children, which may provide for 
compulsory contributions ; * * * * * 

Santiago del Estbeo (Provihob of Aegbntina) 

Constikdion of 2 June 1939 
68. It is the duty of the Legislative Power : 

(32) To legislate on the rights of the young to health and educa- 
tion. 


BOLIVIA 

Political Constitution of Bolivia, 30 October 1938 
SBonoN XIV 
Social Order 

122. The law shall provide regulations for compulsory insurance to 
cover sickness, accidents, involuntary unemployment, disability, old age, 
maternity and death, discharge and re-imbursement of employees and workers, 
the work of women and minors, the maximum working day, the minimum 
salary, the weekly day of rest and holidays, annual vacations and 
maternity leave with pay, medical and hygienic attention and other sodbl 
and protective benefits for workers. 

Section XV 
The Family 

131. Marriage, the family, and maternity are under the protection of 
the law. 

132. The law does not recognise inequalities among children ; all have the 
same rights. 

133. The laws shall provide for unattachable family estates. 
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134. The protection of the physical, mental and moral well-being of 
childhood is a primary duty of the State. The State shall defend the rights 
of children to a home, education, and sufficient assistance in the event they 
find themselves in a situation of abandonmeut, sickness, or misfortime. The 
State shall entrust the fulfilment of the provisions of this article to appropriate 
technical organisations. 


Section XVIII 
Cultural System 

154. Education is the highest function of the State. Public instruction 
shall be organised under a single school system. The obligation of school 
attendance is general from seven to fourteen years. Primary and second- 
ary instruction of the State is gratuitous. 


BRAZIL 

/ 

Constitution of the United States of Brazil. 10 November 1937, as Amended 
to 12 October 1942 by Constitutional Laws 1 — 8 

The National Organisation 

16. The Union shall have the sole jurisdiction to legislate on the fol- 
lowing matters : 

XXVII. The fundamental rules of defence and protection of public 
health and particularly of the health of children. 

The Family 

124. The family, constituted by indissoluble marriage, is under the 
special protection of the State. ' Large families will be granted compensa- 
tion in proportion to their necessities. 

126. The complete education of their offspring is the first duty and the 
natural right of parents. The State will not hold itself aloof to this duty, 
but will collaborate, either in a principal or secondary manner, in order 
to facilitate the execution or to meet the deficiencies and omissions of 
private education. 

126. To natural children, in order to facilitate their recognition, the 
law will grant them equality with legitimate children, extending to the 
former the same rights and duties which the parents have to the latter. 

127. Childhood and youth must be the object of special care and guar- 
antee on the part of the State, which will take all measures to assure them 
physical and moral conditions of healthy life and the harmonious develop- 
ment of their faculties. 

The moral, intellectual or physical abandonment of childhood and youth 
indicates a grave fault on the part of those who are responsible for the safe- 
guard and education and imposes, on the State, the burden of providing 
the necessary comfort and care of their physical and moral preservation. 
Indigent parents have the right to invoke the aid and protection of the 
State for the maintenance and education of their offspring. 
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EDtrOATION AND OuLTDEB 

129. To the childhood and youth who lack the necessary resources 
to obtain an education in pri 'ate institutions, it is the duty of the Nation, 
the States and the municipahties, to assure them, by founding public edu- 
cational institutions of all grades, the possibility of receiving an educa- 
tion adequate to their abilities, aptitudes and vocational tendencies. 

^ * * 

It is the duty of industrial and economic syndicates, to create, in its 
own particular sphere, apprentice schools for the children of their work- 
men or their associates. The law will regulate the fulfilment of this duty, 
the power which belongs to the States regarding such schools, as well as 
the assistance, facilities and subsidies which the public authorities will grant 
them. 

130. Primary education is obligatory and free. Those better favoured 
are not thereby excluded from the duty of helping those less favoured ; 
thus, on matriculation, each student will be asked to make a moderate 
monthly contribution for the school fund, unless he alleges, or it is evident, 
that he is unable to do so. 

The Economic Order 

137. Labour legislation will observe, in addition, the following prin- 
ciples : 

(&) Prohibition of work by children less than fourteen years of age ; 
of night work by children under sixteen and, in industries 
detrimental 1o health, of children under eighteen and women; 

(1) Medical and hygienic assistance to the worker and to the preg- 
nant mother, assuring to the latter a period of rest before and 
after the confinement, without loss of salary ; 

Amazonas (State oe Brazil) 

Constitution of 2 June 1935 

In the sphere of its competence and in co-operation with the Union and the 
municipalities the State shall provide for the social order in accordance with 
the principles of justice and the nece.s.sities of collective life. With this end 
in view, it shall take special care : 

(6) To assist the less favoured classes and help families whose sons shall 
be matriculated freely in the education and establishments of 
the State, books and school material being furnished freely to 
those who are recognised to be needy in accordance with con- 
ditions determined by law ; 

(e) To protect old age, maternity and infancy in appropriate estab- 
lishments and protect the infirm irrespective of their station 
giving them refuge in a manner which utilises their services 
and aptitudes as far as possible. 

if) To control the sale of alcoholic liquors, establishing the necessary 
limitations in a form which protects persons of less than eighteen 
years against the vice of drunkenness ; 
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Rio Grande Do Sdl (State oe Brazil) 

Oonstil/ution of 29 June 1935 

110. Every industrial or agricultural undertaking outside a centre with 
a school and where there are among the workers and their children at least 
ten illiterate persons shall be required to give them primary instruction free ; 
the State shall indicate the teacher and furnish the school material. 

113. Within the competence ensured to the State by the Federal Con- 
stitution legislation shall promote : 

Hs s{: * 

{d) The regime of eight hours for manufacturing, commercial and 
mining work, its gradual reduction by means of increases in 
the efficiency of the productive processes ; minimum wages ; 
the restriction of night work ; the limitation of the periods of 
work of expecting and nursing mothers with compulsory measures 
for the protection of their health ; rest periods during working 
hours for minors between fourteen and eighteen years ; the pro- 
hibition of work in manufacturing and mining for persons less 
than fourteen years of age ; 

(/) As a general rule, the installation of nurseries by industrial under- 
takings which have women in their service. 

116. The State shall promote : 

{a) The formation of an individual concern for health from the earliest 
ages, through primary and elementary instruction ; 

(d) Maternity and child welfare services which may be separate or 

attached to existing hospitals ; 

116. The State shall maintain compulsory school medical inspection in 
establishments for primary instruction. 

Sao Paulo (State oe Brazil) 

Constitution of 9 July 1935 

79. The State and municipalities shall co-ordinate and ensure the social 
services, creating the necessary specialised departments, in order to : 

(c) Protect maternity and infancy ; 

(e) Protect youth against all exploitation and against physical, moral 

and intellectual abandonment ; 

(/) Diminish infant mortality and morbidity ; 

80. The State and municipalities shall devote one per cent of their res- 
pective revenues to the protection of maternity and infancy. 

84. The State shall organise its own system of education of all grades 
respecting the directions laid down by the Union. 

Every industrial or agricultural undertaking outside a centre with schools 
which has fifty workers among whom and whose children there are not less 
than ten illiterates shall be required to give them primary instruction free. 
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CHILE 


Constitution of the Republic of Chile, 18 September 1921) 

Chapter III — CoKSTiTUTTosTAii Guarantees 

10. The Constitution guarantees to all inhabitants of the Republic ; 
(7) Freedom of education. 

Public education is primarily the concern of the State. 

Primary education is obligatory. 

* * * 


COLOMBIA 

Constitution of the Republic of Colombia, 5 August 1880 
Title III. — Civil Rights and Social Guarantees 

35. The freedom of education is guaranteed. The State, however, shall 
have supreme control and power of inspection of the educational institutions, 
whether public or private, in order to ensure the fulfilment of the social pur- 
poses of education and the best intelleetu vl. moral, and physical training 
of the students. 

Primary instruction shall be free in the schools of the State and obligatory 
to the extent defined by law. 


COSTA RICA 

Constitution of the Rep^Mir of Costa Rica, 7 December 1871, as Amended to 

1942 

Title HI 

Section HI. — Social Gcarantbes 

61. The State of Costa Rica has a social function which consists in i)rocur- 
ing for all the inhabitants of the country a minimum of well-being correspond- 
ing to political liberties which they enjoy ; the Stote will accomplish this 
social function by the rationalisation of the production, distribution and con- 
sumption of wealth, by giving to the worker the special yirotection to which he 
has a right, by protecting mothers, children and the old who are unable to work 
and by adopting all measures calculated to ensure collective progress and 
tranquillity. 

62. Equal pay, irrespective of .sex, shall bo due for equal work performed 
under identical conditions. 

63. Social insurance is declared to be an absolute and inalienable right 
of all manual and intellectual workers ; it shall be based on the system of 
compulsory contributions payable by the State, the employers and the wofkers 
themselves, for the purpose of protecting the wages or salaries of workers 
efficaciously against the social risks of sickness, invalidity, maternity, old 
age, death, involuntary unemployment and other risks specified by law. Th(‘ 
cost of insurance against industrial accidents shall be defrayed' exclusively 
by the employers. 
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Th# social insurance funds or reserves shall not be liable to transference 
and they shall not be utilised for purposes other than those for which they 
were constituted. 

Social insurance shall be administered and directed by an autonomous 
institution entitled “ The Costa Rican Social Insurance Fund 

♦ * * 

Title V— Education 

67. Primary education is compulsory, free and paid for by the Nation. 
It is under the direction of the Executive Power. 


CUBA 

Constitution -of the Republic of Cuba, 5 July 1940 

Title IV. — ^Fundamental Rights 
\ 

Section I. — Individual Rights 

20. All Cubans are equal before the law. The Republic recognises neither 
personal exemption nor privileges. 

All discrimination by reason of sex, race, colour, class, or any other that 
detracts from human dignity, is declared unlawful and punishable. 

The sanctions incurred by those who violate this precept shall be estab- 
lished by law. 

Title V. — ^The Family and Culture 
Section I. — ^The Family 

43. The family, maternity and marriage have the protection of the Nation. 

Marriage shall be valid only when performed by officers with legal capacity 
to do so. Judicial matrimony is gratis and shall be maintained by law. 

Matrimony is the legal basis of the family and shall rest on an absolute 
equality of rights for both spouses ; its economic regime shall be organised 
in accordance with this principle. 

A married woman has full civil capacity and does not require permission 
or authorisation from her husband to control her property, freely engage in 
commerce or industry, or exercise any profession, trade or art, and to dispose 
of the proceeds of her labour. 

Marriage can be dissolved by agieement of the spouses or on petition of 
either of the two for the reasons and in the manner established by law. 

The courts shall determine thase cases in which for reasons of equity, 
a union between persons with legal capacity to marry shall, because of its 
stability and exceptional nature, be given the same status as civil marriage. 

Living allowances for the woman and the childi'en shall enjoy preference 
over every other obligation, and against that preference no plea can be made 
of non-attach ability of any pro])orty, salary, pension or economic income, 
regardless of its kind. 

Unless the woman has proven means of subsisteneo or is declared guilty, 
an allowance shall bo fixed for her in proportion to the financial i)osition 
of the husband and, also taking into account the needs of social life. This 
allowance shall bo paid and guaranteed by the divorced husband and shall 
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continue until his ex-spouse again marries, without detriment to the lllowance 
that will be fixed for each child, which must also be guaranteed. 

Adequate penalties shall be imposed by law on those who, in (‘aso of 
divorce, of separation or for any other reason, seek to escape or elude that 
responsibility. 

44. Parents are bound to support, aid, train and educate their children, 
and the latter to respect and aid their parents. The law shall see to the ful- 
filment of these duties, by adequate guarantees and sanctions. 

Children born out of wedlock to a person who at the time of conception 
was competent to marry have the same rights and duties as specified in the 
preceding paragraph, except as to what the law prescribes with respect to 
inheritance. To this end, the same rights shall pertain to those born out of 
wedlock to a married person, when such person acknowledges them, or the 
relationship is declared by a court decision. Investigation of paternity shall 
be regulated by law. 

All qualifications as to the nature of the relationship are abolish('d. No 
statement whatever shall bo entered, diiforentiating births, nor as to the marital 
status of the parents, in the birth records, nor in any certification, record of 
christening or certificate referring to the relationshi]). 

46. The fiscal regime, insurance and social aid shall bo a ppliod in accord- 
ance with the standards of protection for the family, ostablished in this 
Constitution. 

Childhood and youth are {rtotectod against exploitation and moral and 
material abandonment. The Nation, Provinces and municipalities shall 
organise adequate institutions for the purpose. 

Section II. — Celtuee 

48. Primary instruction is obligatory for minom of school age, and it 
shall be furnished by the Nation, without j)rojuclic'C to the co-oj)oration en- 
trusted to municipal initiative. 

Both this instruction and pro-primary and vocational instruction shall 
be gratis when given by the Nation, Province or municipality. Tho neces- 
sary school supplies shall also bo gratis. 

Lower secondary instruction and all higher instruction furnished by the 
Nation or the municipalities shall be gratis, excluding specialised pro- 
university and university study. 

* * * * * * 

So far as possible, the Republic shall offer scholarships for the ©njoymont 
of official instruction that is not gratis, to youths who, having shown 
outstanding vocation and aptitude, are prevented by insufficient resources 
from taking such studies for their own account. 

62. Financial provision for all public instruction shall be made in the bud- 
gets of the Nation, the Province or the municipality, and it shall be under 
the technical and administrative direction of the Ministry of Education, exce])t 
such teaching as by its special nature is dependent on other Ministries. 

The budget of the Ministry of Education shall not be less than the ordi- 
nary budget of any other Ministry, except in case of an/jmergency declared by 
law. 
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The monthly salary of primary teachers must not in any case be less 
than one-millionth of the total budget of the Nation. 

* * * All positions in the direction and supervision of official primary 
instruction shall be filled by technical graduates of the corresponding 
University course. 

* * ^ * 
TtTLB VI. — LaBOTTE A2TD PEOPBBTy : Sbo. I. Laboue 

66. A maximum day’s work can not exceed eight hours. This mfl,ximn Tn 
can be reduced to six hours daily for those over 14 and less than 18 years of age. 

* * * * * Hs 

Work and apprenticeship of minors of less than 14 years is prohibited. 

68. No difference can be established between married and unmarried 
women with respect to their work. 

Protection for maternity among the working class shall be regulated by 
law, which shall extend it to women employees. 

A pregnant woman cannot be discharged from her work, nor shall she be 
required to effect, in the three months prior to childbirth, labour requiring 
considerable physical effort. 

During the six weeks immediately preceding childbirth, and the six that 
follow it, she shall enjoy compulsory rest, with compensation equal to what 
she was paid for working, retaining her position and all the rights attached 
to it and covered by her labour contract. In the nursing period she shall 
bo allowed two special rest periods a day, of one-half hour each, to nurse her 
child. 


DOMINICAN EEPUBLIC 

Constitution of the Dominican Republic, 10 January 1942 
Title II. — Indivtottal Rights 

6. The following are declared to be a sacred part of the human perso- 
nality : 

(4) The freedom of instruction. Primary education shall be subject to 
the supervision of the State, and shall be compulsory for minors of school 
age, in the form established by law. In the official institutions, as well as in 
agricultural schools and schools of manual arts and domestic economy, such 
instruction shall be free. 


ECUADOR 

Political Constitution of E&uador, 23 December 1906 

Title V. — Of the National GtrARANTSES 

16. Education is free, with no restrictions other than those indicated in 
the respective laws ; the national and municipal educational codes shall, 
however, be lay and secular. Primary education and that of arts and crafts 
arc gratuitous ; the former is, moreover, compulsory, but wdthout prejudice 
to the right of parents to give their children such education as shall seem good 
to thorn. 
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GREENLAND 


Danish Law on the Administration of Gieenland, 18 April 1925 

{b) Admutistrative OJaaANS in Gkeenlanu. 

IV. Chtjeoh and School Administration 
Primary Schools 

25. It is obligatory for every healthy child who has attained the ago 
of 7 years, whether his parents are Danish or Greonlandic, to attend school 
unless the parents arrange for other adequate education, which must be 
subject to school inspection. Obligatory school attendance ceases when the 
child has attained its 14th year. 

Further regulations for school attendance will be laid down by the 
Minister after discussion with the Provincial Councils. 


GUATEMALA 

Constitvlion of the Republic of Guatemala, 11 December 1879 as Amended to 

11 July 1925. 

Title IT. — Constitutional Guarantees 

18. Primary education is compulsory. Primary education sup[)ortod by 
the Nation is free, and all education given by the State shall bo secular. 


. HAITI 

Gonstitution of the Republic of Haiti, 8 August 1929 
Title 11. — Civil Rights 

11. There is freedom of instruction. Such freedom is exorcised under 
the control and supervision of the State in accordance with law. 

Primary instruction, up to and including secondary instruction, is free, 
without prejudice to the conditions of admission astablishod by law. 

Jit Jit 


HONDURAS 

Oomtitwtion of the Republic of Honduras, 28 March 1926 
Title III.—Constitutional Rights and Guarantees 
CHAPTER HI— Liberty 

60. The freedom of education is guranteed. Education suppcsrted by 
public funds shall be secular, and primary education shall also be gratuitous, 
compulsory, provided by the municipalities at their own expense and subsi- 
dised by the State. 

Title XII. — Employment and the Family 

192. Young persons under the age of sixteen years and women shall not 
be employed on unhealthy or dangerous work or on night work in industry. 
They shall not be employed in commercial establishments after 6 p.m. 
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Ids. It shall not be lawful to conclude a contract of employnlent with 
young persons under the age of twelve years ; young persons over the age of 
twelve years but under the age of sixteen years shall not be employed for more 
than six hours a day. 


MEXICO 

Gonstitvtion of the United States of Mexico, 8lst Jan. 1917, as Amended to 

5 Nod. 1942 

TlTIiB I ; ChAPTBB I. — iNDIVIDtrAI. GtTAEAJSrTBES 

3 ♦ ^ Hs He 

IV. * * * Primary education shall be compulsory and shall be given free 
of charge by the State. 

* « » * * a(i 

Title VI. — Ob Laboub and Social Wblbabb 

123. The Congress of the Union shall enact laws on labour applicable 
to skilled and unskilled, workmen, employees, domestic help and artisans, 
and in general every labour contract ; which shall be in conformity with the 
following principles : 

* « « « s|c « 

II. The maximum limit of night work shall be seven hours. Unhealthy 
and dangerous occupations are forbidden to all women and to children under 
sixteen years of age. Mght work in factories is likewise forbidden to women 
and to children under sixteen years of age ; nor shall they be employed in com- 
mercial establishments after ten o’clock at night. 

III. The maximum limit of a day’s work for children over twelve 
and under sixteen years of age shall be six hours. The work of children 
under twelve years of age shall not be made the subject of a contract. 

V. Women shall not perform any physical work requiring considerable 
physical effort during the three months immediately preceding parturition; 
during the month following parturition they shall necessarily enjoy a period 
ofrest and shall receive their salaries or wages in full and retain their employ- 
ment and the rights they may have acquired under their contracts. During 
the period of lactation they shall enjoy two extraordinary periods of rest of 
one-half hour each, in order to nurse their children. 

VII. The same remuneration shall be paid for the same work, without 
regard to sex or nationality. 


NICARAGUA 

Constitution of the Re'pvbUc of Nicaragua, 22 March 1939 
Chabter II. — Social Gitaeantbes 

77. Marriage, the family, and maternity, are under the protection and 
defence of the State. 

78. The State shall uphold the organisation of the family on the legal 
basis of marriage. 

79. The State and the municipalities shall supervise the health and social 
betterment of the family. 
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80. Maternity has a right to the protection of the State. 

81. The education of children is the primary duty and natural right 
of the parents, in order that they may obtain the greatest physical, intellec- 
tual, and social development. 

• Parents without economic resources are entitled to solicit the aid of the 
State for the education of their children. 

82. The State shall endeavour to provide special assistance to large fami- 
lies. 

83. The law shall give to illegitimate children the same consideration as 
to those who are legitimate for their physical, spiritual, and social develop- 
ment. 

84. The civil laws shall regulate the investigation of paternity. 

86. The law shall provide the organisation and regulation of the family 
estate, on the basis that it shall be inalienable, free from attachment, and 
exempt from all public burdens. 

86. Public education shall be given preferential attention by the State. 

87. The educational system is under the technical supervision of the 
State. 

88. Primary education is compulsory, and where given at the expense 
of the State or public corporations it shall be gratuitous and secular. 

100. The law shall recognise, with regard to those persons having some 
connection with work, whether as labourers or employees, the following : 

(8) Regulation of the work of women and childion ; 

(9) Medical and hygienic assistance to the workers and to pregnant 
women, assuring the latter, without loss of pay, a period of rest before and 
after childbirth. 


PANAMA 

Ccynatitution of the Refvhlic of Panama, 2 Januaty 1941 
Title III. — Individual and Social Rights and Duties 

52. The law shall determine all matters concerning the civil status of 
persons, and their rights and duties, subject to the following rules : 

(1) The family shall be under the special protection of the State ; 

(2) Marriage is based on the equality of rights for both spouses and may 
be dissolved by divorce in accordance with the provisions of law ; 

(3) The paternal power is the ag^gate of rights and duties which 
parents have with relation to their children. Such power shall be defined 
by the law, and its exercise shall be regulated on the basis of social interest 
and for the benefit of the children ; 

(4) Parents have the same duties towards children born out of wedlock 
as they have towards those born in wedlock ; 

(6) The law shall regulate the investigation of paternity ; 

(6) The law shall provide whatever measures are necessary and appro- 
priate for the due protection of maternity and infancy, and for the moral, 
Ltellectual, and physical development of childhood and youth ; 
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(7) The State shall supervise the social and economic development of the 
family, and may establish the family estate for poor working and rural classes, 
the property of which it shall be composed to be determined on the basis that 
it shall be inalienable and free from judicial attachment. 

66. * * * Primary education is compulsory ; and public primary, normal, 
vocational, and secondary education shall be gratuitous. 
/!■*«* * * 


PARAGUAY 

Constitution oj the Bepvblic of Paragmy, 10 July 194P 
General Declaration 

10. Primary education is compulsory and gratuitous. The Governmen 
shall promote secondary, professional, and university education. 

> X- * !(. V 

Rights, Duties and Guarantees 

23. The civil rights of women shall be regulated by law, with due consi- 
deration for the unity of the family, the equahty of man and woman and the 
differences in their respective functions in society. 

PERU 

Constitution of the Republic of Peru, 29 March 1933, as Amended 1936 and 1939 
Title II.— Constitutional Guarantees 
Chapter I. — National and Social Gui^rantees 

51. Marriage, the family, and maternity are under the protection of the 

law. 

62. It is a primary duty of the State to protect the physical, mental, and 
moral health of childhood. The State shall protect the right of the child to 
home life, education, vocational training, and suffiLcient care when he finds 
himself abandoned, ill, or in misfortune. The State shall entrust the ful- 
filment of the provisions of this article to adequate technical organisations. 

Title III. — Education 

72. Primary instruction is obligatory and free. 

73. There shall be at least one school in every place where the population 
of school age amounts to 30 pupils. 

Complete primary instruction shall be given in every provincial and 
district capital. 

74. Schools functioning in industrial, agricultural or minirig centres shall 
be maintained by the respective proprietors or undertakings. 

EL SALVADOR 

Constitution of the Republic of El Salvador, 20 January 1939 
Title IV. — Chapter I. Rights and Guarantees 

54. Education is free ; primary instruction, is, in addition, compul- 
sory.****^ 
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The State and the mnmcipalities are bound in a special manner to in- 
crease primary education, by providing the necessary schools for this purpose, 
in which such education shall be gratuitous. 

sts * SS« * sH 

Chaptbe II The Family and Laboue 

60. The family, as the fundamental basis of the Nation, must be specially 
protected by the State, which shall provide the necessary laws and regulations 
for its wel&re, to promote marriage, and to protect maternity and childhood. 

61. The family estate, for the benefit of Salvadoreans, is hereby established. 
A special law shall regulate it. 

105. The following are duties of the Executive Power. 

(10) To protect maternity and infancy, organising the necessary in- 
stitutions for this purpose. 


URUGUAY 

Constitution of the Oriental Republic of Uruguay, 18 May 1934, as 
Modi^ed on 11 January 1937 and 29 November 1942 

Seoxion II. — ^Rights, Duties and Guaeantees 
Ohaptbe I 

39. The State shall protect the social development of the family. 

40. The care and education of their children, in order that they may 
attain their full physical, intellectual and social capacity, is a duty and a right 
of parents. 

Persons who have numerous offspring to bring u^) have a right to comiien- 
satory help, should they need it. 

Requisite measures to ensure the protection of infants and adolescents 
against corporal, intellectual or moral abandonment by their parents or guar- 
dians, and also against exploitation and abuse, shall be laid down by law. 

41. Parents have the same duties towards children born out of wedlock 
as towards those bom in wedlock. 

Maternity, whatever may be the condition or status of the woman, has 
a right to the protection of society, and to its assistance in case of need. 

42. The law shall arrange that child delinquents shall be subjected to 
a special regime, in which women shall participate. 

63. The law shall recognise as appertaining to anyone who stands in a 
relationship of work or service as a worker or employee, the right to moral 
and civic independence of conscience ; a just remuneration ; the limitation 
of working hours ; weekly rest ; and physical and moral hygiene. 

The work of women, and of young persons under 18 years of age shall 
be specially regulated and limited. 

61. Elementary education is obligatory. The State shall take then^Q^- 
sary steps to this end. 
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VENEZUELA 

Constitution of the United States of Venezuela, 20 July 1936 
Title I. — ^Thb VBNBztrBLA.N Nation and its oboanisation 
Section II. — Basis ob the Union 

15. The States agree to reserve to the competence of the Federal 
Power : 

(9) Legislation regarding’ public instruction. 

Primary elementary instruction is compulsory and that which is given 
in official institutions shall be free ; 

Title II. — Venezuelans and Theik, Rights and Duties 

32. The Nation guarantees to Venezuelans ; 

(15) The freedom of education. 

The moral and civic education of the child is obligatory, and shall be 
guided of necessity by the national interest and human solidarity. There 
shall be at least one school in each locality whose student population is not 
less than thirty pupils. 


ASIA 

AFGHANISTAN 

Fundamental Principles of the Government of Afghanistan, 23 October 
1931 {with Addendum of 22 February 1933) 

20. Primary education for the children of Afghan subjects is com- 
pulsory. 


CHINA 

Provisional Constitution Adopted at the Fourth General Session of the National 
People’s Convention, 12 May 1931 

Chapter II. — Rights and Duties oe the people 

6. All citizens (Kuo-Min) of the Republic of China shall be equal before 
the law, irrespective of sex, race, religion or caste. 

Chapter IV. — People’s Livelihood 
41. In order to improve the living conditions of labour, the State shall 
put into effect various laws for the protection of labour and shall afford spe- 
cial protection to child and woman workers in respect to their age and health. 

Chapter V. — Education op the Citizens 
48. Both sexes shall have equal opportunity for education. 

50. All children of school age shall receive free education. Details shall 
be separately provided by law. 

51. Those who have not had free education (in their youth) shall re- 
ceive special adult education. Details shall be separately provided by law. 
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The Government Draft of the Proposed Constitution, Released 30 April 

1937 

Chaptbe VI. — ^National Economic Life 

124. In order to improve the workers’ hving conditions, increase their 
productive ability and relieve unemployment, the State shah enforce labour 
protective policies. 

Chapter VII. — Education 

132. Every citizen of the Republic of China shall have an equal oppor- 
tunity to receive education. 

134. Children between six and twelve years of age are of school ago and 
shall receive elementary education free of tuition. Detailed provisions shall 
be provided by law. 

135. All persons over school age who have not received an elementary 
education shall receive supplementary education free of tuition. Detailed 
provisions shall be provided by law. 

137. Educational appropriations shall constitute no less than fifteen 
per cent, of the total amount of the budget of the Central Government and 
no less than thirty per cent, of the total amount of the Provincial, district 
and municipal budgets respectively. Educational endowment funds inde- 
pendently set aside in accordance with law shall be safeguarded. 

Educational expenditures in needy Provinces shall be subsidised by the 
Central Treasury, 


COMMONWEALTH OP THE PHILIPPINES 
Constitution op the Philippines 

Adopted by the Constitutional Convention of 8 February 1935 and Ratified by 
the Philippine Electorate on 14 May 1935 

XIII. — General Provisions 

5. All educational institutions shall be under the supervision of and 

subject to regulation by the State. The Government shall establish and 
maintain a complete and adequate system of public education, and shall 
provide at least free public primary instruction, and citizenship training to 
adult citizens. * * * 

6. The State shall afford protection to labour, especially to working 
women and minors, and shall regulate the relations between landowner and 
tenant, and between labour and capital in industry and in agriculture. The 
State may provide for compulsory arbitration. 


SYRIA 

Gonstitutionof the State of Syria, 14 May 1930 
Part I. — Pundamental Provisions 
Chappbr II. — ^Rights of Individuals 

21. l^imary education shall be compulsory for all Syrians of both sexes, 
and snail be given free of charge in the public schools. 



AUSTEALIA 


Gommonwealth of Australia Constitution Act. Proposed Amendment to the 

Constitution, 1 October 1942 

60a. (2) Without limiting the generality of the foregoing sub-section, 
it is hereby declared that the power of the Parliament shall extend to all 
measures which in the declared opinion of the Parliament will tend to achieve 
economic security and social justice, including security of employment and 
the provision of useful occupation for all the people, and shall include power 
to make laws with respect to : 

(w) Child welfare. 


AFRICA 

EGYPT 

Constitution of 19 April 1923 and 22 October 1930 

Part IT.— Rights and Duties oe Egypt I4]ss 

19. Elementary education is compulsory foi’ young Egy])iians of both 
sexes. It i.s given fioe of charge in the ]mblic maklabs. 
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THE CHILDREN’S CHARTER 

president Hoover’s White House Conference on Child Health and Protection^ 

recognizing the rights of the child as the first rights of citizenship, pledges 

itself to these aims for the Children of America. 

I. Eor every child spiritual and moral training to help him to stand firm 
imder the pressure of life. 

II. Eor every child understanding and the guarding of his personality 
as his most precious right. 

III. Eor every child a home and that love and security which a home 
provides ; and for that child who must receive foster care, the nearest subs- 
titute for his own home. 

IV. Eor every child full preparation for his birth, his mother receiving 
prenatal, natal, and postnatal care ; and the establishment of such protective 
measures as will make child-bearing safer. 

V. Eor every child health protection from birth through adolescence, 
including : periodical health examinations and, where needed, care of specialists 
and hospital treatment regular dental examinations and care of the teeth ; 
protective and preventive measures against communicable diseases ; the in- 
suring of pure food, pure milk, and pure water. 

VI. Eor every child from birth through adolescence, promotion of health, 
including health instruction and a health prc^am, wholesome physical and 
mental recreation, with teachers and leaders adequately trained. 

VII. Eor every child a dwelling place safe, sanitary, and wholesome, 
with reasonable provisions for privacy, free from conditions which tend to 
thwart his development ; and a home environment harmonious and enriching. 

VIII. Eor every child a school which is safe from hazards, sanitary, pro- 
perly equipped, lighted, and ventilated. For younger children nursery schools 
and kindergartens to supplement home care. 

IX. Eor every child a community which recognizes and plans for his 
needs, protects him against physical dangers, moral hazards, and disease ; 
provides him with safe and wholesome places for play and recreation ; and 
makes provision for his cultural and social needs. 

X. For every child an education which, through the discovery and deve- 
lopment of his individual abilities, prepares him for life ; and through training 
and vocational guidance prepares him for a living which will 3deld him the 
maximum of satisfaction. 

XI. For every child such teaching and training afe will prepare him for 
successful parenthood, home-making, and the rights of citizenship ; and, for 
parents, supplementary training to fit them to deal wisely with the problems 
of parenthood. 

Xn. For every child education for safety and protection against accidents 
to which modern conditions subject bim — ^tltose to which he is directly exposed 
and those which, through loss or mainaing of his parents, affect him indirectly. 

Xni. Eor every child who is blind, deaf, crippled, or otherwise physically 
handicapped, and for the child who is mentally handicapped, such measures 
as will early discover and diagnose his handicap, provide care and treatment. 
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and so train him that he may become an asset to society rather than a liability. 
Expenses of these services should be borne publicly where they cannot be 
privately met. 

XIV. For every child who is in conflict with society the right to be dealt 
with intelligently as society’s charge, not society’s outcast ; with the home, 
the school, the church, the court and the institution when needed, shaped 
to return him whenever possible to the normal stream of life. 

‘Xy. -For every child the right to grow up in a family with an adequate 
standard of living and the security of a stable income as the surest safeguard 
against social handicaps. 

XVI. For every child protection against labor that stunts growth, either 
physical or mental, that limits education, that deprives children of the right 
of comradeship, of play, and of joy. 

XVII. For every rural child as satisfactory schooling and health services 
as for the city child, and an extension to rural families of social, recreational, 
and cultural facilities. 

XVIII. To supplement the home and the school in the training of youth, 
and to return to them those interests of which modern life tends to cheat 
children, every stimulation and encouragement should be given to the 
extension and development of the voluntary youth organizations. 

XIX. To make everywhere available these minimum protections of the 
health and welfare of children, there should be a district, county, or commu- 
nity organization for health, education, and welfare with full-time ofScials, 
co-ordinating with a state-wide program which will be responsive to a nation- 
wide service of general information, statistics, and scientific research. This 
should include : 

(а) Trained, full-time public health officials, with public health nurses, 

sanitary inspection, and laboratory workers 

(б) Available hospital beds 

(c) Full-time public welfare service for the relief, aid, and guidance of 
children in special need due to poverty, misfortune, or behavior 
difficulties, and for the protection of children from abuse, neglect, 
exploitation, or moral hazard. 

For evary child these rights, regardless of race, or color, or situation, whererw 
he may live under the protection of the American flag. 


FXTEACT FROM DRAFT FRENCH CONSTITUTION, JUNE, 194« 

Sbotion I 
The Freedoma 

Article J . — All men are born and remain free and equal before law. 

The law guarantees to women, in all domains, rights equal to those of 
men. 
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Sbotioit TI 

Social and Economic Bights 

Article XXIV . — The nation guarantees to the family conditions neces- 
sary for its free development. It equally protects all mothers, all children 
' by legislation and ajjpropriate social institutions. It guarantees to woman the 
exercise of her functions as ? citizen and a worker in conditions thal permit 
her to fulfil her role of mother and her social mission. ' 

Article XXV . — The widest possible culture must be offered to all w’ithout 
other limitation than aptitudes of each one. Every child has the right to 
instruction and education in the reject of liberty. Organisation of public 
education at every sfcnge is the duty of the State. This education must be 
free and made accessible to all by material aid to those who without it would 
not be able to pursue their studies. 

Article XXVII . — Tfie duration and conditions of work must in no way 
affect health, dignity or the family life of the worker. Adolescents must not 
be constrained to work that hampers their physical, intellectual or moral 
development. They have the right to organize professionally. 

Article XXVIII . — Men and women have the right to just remuneration 
according to the quality and quantity of their work, and in any case, to resour- 
ces necessary for Mviug worthily, both they and their families. 

Article XXXVIll. —No one must be placed in a position of economic, 
social or political inferiority contrary to his dignity dr be allowed to be 
exploited by reason of sox, age, colour, nationality, religion, opinions or 
racial or other origins. 


NEHRU REPORT (All Paetibs Confekbnce, 192H) 
Fundamental Rights 

(v) All citizens in the Commonwealth of India have the right to free 
eleipentary education without any distinction of caste or creed in the matter 
of admission into any educational institutions, maintained or aided by the 
State, and such right shall be enforceable as soon as due arrangement.', shall 
have been made by the competent authority. 

Provided that adequate provision shall be made by the State for impart- 
ing public instruction in primary schools to the children of members of minor- 
ities of considerable strength in the population through the medium of their 
own language and in such script as is in vogue among them. 

Explancdiort . — ^This provision wiU not prevent the State from making the 
teaching of the language of the Commonwealth obligatory in the said schoSls. 

(xvii) Parliament shall make suitable laws for the maintenance of health 
and fitness for work of all citizens, securing of a living wage for every worker, 
the protection of motherhood, welfare of children, and the economic conse- 
quences of old age, infirmity and un^ployment and Parliament shall also 
make laws to ensure fair rent and fixity and permanence of tenure to agri- 
cultural tenants. 

[(x£x) Mien and women shall have equal rights as citizens. 
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DECLARATION OF FUNDAMENTAL RIGHTS ADOPTED BY THE 
INDIAN NATIONAL CONGRESS, 1933 

Fmidamenfal Fights and Duties 

(1) (iv) All citizens are equal before the law irrespective of religion, caste, 
creed or sex. 

(v) No di&abilitj’ attaches to any citizen, by reason of his or her religion, 
caste, creed, or sex, in regard to public employment, office of power or honour, 
and in i he exercise of any trade or calling. 

(xi) The State shall provide for free and compulsory primary education. 

Labour 

(4) Protection of women workers, and especialty, adequate provision 
for leave during maternity period. 

(5) Children of school-going age shall not be employed in mines and 
factories. 


CONSTITUTIONAL PROPOSALS OF THE SAPRU COMMITEE, 1946 

Para. 204. ** In the ease of women, w’-c are anxious that, wliile they may be 
at liberty to contest with men in general electorates, a minimum of represen- 
tation should be guaranteed to them. In niaiters of social and moral develop- 
ment particularly with reference to public health, education, child welfare, and 
the welfare of their sex, educated women in India can play a great part and 
the presence of their- representatives in the legislature is, in our opinion, 
absolutely essential. 


OIPD— 15 C’A- 2-9-4«— 600. 
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